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Preface 


Two court cases compelled me to write this book. These lawsuits brack¬ 
eted the assassination of a US citizen on the orders of the president: the 
first attempted to block the drone strike, and the second attempted to 
hold the president accountable for the murder. Both failed. 

Although my involvement in these suits was tangential, they affected 
me profoundly. The opinions that disposed of them shook me to my core: 
they asserted that because the citizen subjected to extrajudicial killing has 
been designated a foreign target, the courts had no power to second-guess 
the president. The executive had never argued the killing was an act of war 
or that the citizen was a traitor - or even that he had been accused of a 
crime. It merely asserted that its power to kill him was unreviewable. The 
court agreed. The warped vision of the US Constitution it presented is 
horrifying: it ignores not only the particular protections of the Bill of 
Rights but the purpose of a constitution. 

Counsel for the victim’s next of kin cited my research, which noted 
that the Constitution’s Bill of Attainder Clause specifically barred extra¬ 
judicial death warrants. This provision obviously applied to the executive; 
the fact that it applied to the president was not even worth noting in 
1787, as an absolute restriction on the executive had been established 
five hundred years previously by Magna Carta. After the lawsuits chal¬ 
lenging the assassination failed, it was clear that the executive branch had 
obtained an arbitrary power over life and death that even late medieval 
kings had not possessed; when it comes to decisions about whom to kill, 
the president is above the law. 
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After I published my observations on the case, a prominent American 
scholar of constitutional law criticized my purported fixation on the killing 
of citizens. I realized that I had been unclear about why the case was 
significant: I believed it demonstrated that the executive had crossed the 
ultimate threshold. If the president could order a citizen killed without 
due process because he alone decided it was necessary, it demonstrated a 
fundamental change in the nation’s constitutional order and to the concept 
of rights. 

The US Constitution was created to enshrine inalienable rights. Even 
before a Bill of Rights was created, the constitution stated without qual¬ 
ification that “no Bill of Attainder ... shall be passed.” These constitu¬ 
tional rights are now contingent and precarious. The secret memorandum 
addressing the legality of the targeted killing program argues that even 
the right to life should be balanced against the executive’s objectives. The 
decision to deploy this argument presents a pressing question: What sort 
of nation remains when its citizens’ most fundamental constitutional 
rights are taken away? 

This book answers that question, arguing that the numerous alter¬ 
ations to American constitutional order that have occurred since 9/11 
have began a qualitative transformation of the American state. However, 
to do justice to this phenomenon, it must be presented within a broad 
historical context. My earlier work as a constitutional historian guides 
my argument in many ways. Most of my scholarship to date has focused 
on Anglo-American constitutional history from the sixteenth to the eigh¬ 
teenth centuries. For generations of scholars, this period was defined by 
the reaction against arbitrary executive power, which can also be described 
as the struggle for the rule of law. 

The rule of law is a solution to a problem that plagued early modern 
monarchies: the consistent expansion of royal power during wars and 
emergencies. Monarchs admitted that their authority was limited, but 
also claimed they were entitled to interpret the scope of their own pow¬ 
ers, frequently invoking an extraordinary prerogative to excuse arbitrary 
action, and citing divine right as a means of avoiding legal scrutiny and 
judicial enforcement. 

The rule of law holds that not only were there inviolable legal rights the 
monarch was bound to respect, but rulers could be held accountable when 
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these were violated. This concept is arguably the most important element 
of any constitutional order. It is the yardstick by which bodies such as the 
United Nations judge the progress made by developing nations and those 
emerging out of totalitarianism. However, to date no one has asked whether 
it could be used to evaluate the regression of a constitutional order. 

Recent history demonstrates that one should not be sanguine about 
this possibility. While Francis Fukuyama argued after the fall of the So¬ 
viet Union that we have reached a sublime end of history in which liberal 
democracy has become the unrivalled paradigm of governance, this has 
become more difficult to sustain after the last fifteen years. Large and in¬ 
fluential states have slid toward authoritarianism or worse, and fright¬ 
ened populations have endorsed xenophobia and extralegal repression. 

America is not immune to these dynamics. During the Vietnam War, 
President Richard Nixon brought the country perilously close to what his¬ 
torian Arthur Schlesinger called an “imperial presidency.” Nixon’s theory 
of government can be best summarized by an infamous assertion that will 
forever be associated with his name: “When the president does it, that 
means it is not illegal.” The similarity between this and King Louis XIV’s 
assertion that “l’Etat, c’est moi” is not superficial; it defined Nixon’s 
theory of the presidency as imperial and antithetical to the rule of law. 

The Supreme Court and Congress restored the constitutional order, 
by ordering disclosure of Nixon’s White House tapes, threatening his im¬ 
peachment, and re-imposing legislative and judicial oversight after his 
resignation. Unfortunately, Nixon’s view of executive power did not end 
with his ignominious departure. Those who attempted to shape it into 
law re-attained prominence. One of Nixon’s accomplices became the US 
chief justice, while another became the vice-president. However it was 
not until the 9/11 attacks that William Rehnquist, Dick Cheney, and their 
allies regained the initiative. 

This book describes the neo-conservative dismantling of the rule of 
law in the United States, replacing constitutional supremacy with unre- 
viewable executive power, whenever the president invokes national 
security. America no longer complies with the minimum requirements of 
the rule of law, as the president can violate even the most fundamental 
human rights with impunity. Nixon only dreamed of this level of legal 
unaccountability, as the other branches of government that resisted him 
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have since accepted a diminishment of their constitutional authority with¬ 
out much complaint. 

The United States is now best described as an elective dictatorship, as 
the right to elect an unaccountable ruler does not diminish the fact that 
all of one’s rights are held at the sovereign’s pleasure. This shift from a 
Lockean to a Hobbesian theory of government can also be described as 
having created a very real threat of “turn-key totalitarianism,” as there 
are no firewalls standing in the way of any president who would create 
an authoritarian state. 

While no president to date has authorized drone strikes within the 
United States, the attorney general has asserted that the president has an 
unreviewable authority to do so. The same is true for indefinite arbitrary 
detention, in the form of Guantanamo Bay or in the “homeland.” Should 
America elect a populist strongman, he could set these initiatives into 
motion with the stroke of a pen. This is why the rule of law matters, and 
why I use it as the metric to judge the United States. 

This book does not have a monopoly on negative assessment of Amer¬ 
ica’s appalling human rights record during the “war on terror,” nor on 
criticizing the effects this state of emergency has inflicted on the body 
politic. Many excellent books address the degeneration of the American 
constitutional order. In the interests of making my case to the reader, 
however, I have not engaged with their work in this text. 

Foremost among the books that examine the structural transformation 
of the American constitutional order are Michael J. Glennon’s National 
Security and Double Government, Bruce Ackerman’s Decline and Fall of 
the American Republic, and Giorgio Agamben’s State of Exception. Per¬ 
manent State of Emergency differs from those titles insofar as it takes a 
more thoroughgoing normative approach to the developments Glennon 
describes, and because it is much less optimistic about the possibility of 
a return to constitutional governance than Ackerman’s. Indeed, in de¬ 
scribing the nation’s exit from the rule of law paradigm, this book con¬ 
cludes that the regeneration that Ackerman promotes is now impossible. 
Finally, while this book agrees with Agamben about the centrality of 
emergency powers to the nature of the state, it operates from the position 
that the rule of law is a meaningful regulative ideal, and one that is worth 
fighting for. 
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Unlike a multitude of other books that focus solely on George W. Bush’s 
administration, this volume concludes that there is now a bipartisan con¬ 
sensus on the desirability of an elective dictatorship over foreign affairs 
and national security. In this respect, it comes to similar conclusions to 
those found on this subject in Garry Wills’s Bomb Power: The Modern 
Presidency and the National Security State, although the two books dif¬ 
fer on the historical genesis of threats to the rule of law. 

There are a number of books to which I owe a substantial debt of grat¬ 
itude. These include Phillippe Sands’s The Torture Team, which addressed 
the Bush administration officials responsible for the implementation of a 
torture program; and Andrew Rudalevige’s The New Imperial Presidency, 
which drew the parallels between the Nixon and Bush administrations 
that became essential to this book’s theoretical orientation. I also drew 
heavily on articles by legal scholars that are too numerous to mention, 
but special mention should be made of Jenny Martinez’s work on extra¬ 
judicial detention, and Erwin Chemerinsky’s and Stephen Vladeck’s writ¬ 
ings on the failures of the judiciary to intervene against assertions of 
executive supremacy. 

This book would have been impossible without the unceasing efforts 
of journalists covering the war on terror and the many abuses of the legal 
and democratic processes, which, without their tireless efforts, would 
have blurred out of the historical record. Foremost among them are 
Glenn Greenwald, Barton Gellman, Charlie Savage, James Bamford, and 
Seymour Hersh, who have all written outstanding books that are essen¬ 
tial reading for any scholar addressing the topics covered here. 

I would also like to thank family and friends who provided editorial 
assistance on either this book or the dissertation that preceded it, in 
addition to my editors at McGill-Queen’s University Press (Jacqueline 
Mason and Ryan Van Huijstee), my research assistant (Daniel Brocken- 
shire), and my copy editor (Carol Harrison). My partner Cheryl Reid was 
an indispensable source of encouragement and inspiration while I wrote 
the book, in addition to providing her editorial assistance. 

Before writing this book, I accepted a position at a Canadian law fac¬ 
ulty, where I was exposed to the Canadian literature on these topics. Ken 
Roach and Craig Forcese have written tirelessly on parallel threats to the 
rule of law in Canada. Robert Diab’s The Harbinger Theory chronicles the 
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power of ideas in the battle for the rule of law, which I sincerely wish I 
had in my hands before starting this book. 

I am indebted to the late Anthony Mathews, who demonstrated how 
the rule of law could be used to evaluate the degeneration of a legal system 
in a permanent state of emergency. Mathews broke with the consensus of 
South African legal scholars, most of whom argued that the apartheid 
regime had merely deformed its constitutional order, while retaining its 
essential features. He was one of the few scholars with the integrity to 
say otherwise. 

My conclusions about the United States mirror Mathews’s observa¬ 
tions about South Africa during the apartheid era. A set of laws and a ju¬ 
diciary do not themselves guarantee the rule of law. I hope that other 
scholars will agree with me and act accordingly - a country that has ex¬ 
ited from constitutional governance is no longer self-correcting. If the 
rule of law is to be restored in the United States, this will likely require 
significant efforts by the international community, including global civil 
society, as was the case in South Africa. 
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Islands on which the rule of law prevailed were 
left amid an ocean of lawlessness, reassuring 
preserves in which traditional ideas of order 
continued apparently undisputed, and this 
made it harder to assess the legality or illegality 
of the regime and decide whether to support 
or oppose it. 

- Joachim Fest 
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The Road from 9/11 

After the attacks of n September 2001, the United States launched sev¬ 
eral initiatives that were either at the outermost limit of what interna¬ 
tional human rights law allows, or beyond. They involved systematic 
violations of non-derogable rights. Four examples stand out. First, killing 
people considered terrorists with drone strikes, in areas that are not cur¬ 
rently the site of armed conflict. 1 Second, continued indefinite detention 
of prisoners classified as “enemy combatants” at the Guantanamo Bay 
detention camp, over ten years after the 9/11 attacks. 1 Third, torture of 
those prisoners and detainees held elsewhere, some of whom were seized 
by the intelligence agencies far from combat zones. 3 Fourth, rules autho¬ 
rizing the military to hold suspects accused of providing material support 
for terrorism, so that they do not receive the protections of the criminal 
justice system. 4 

Special Rapporteur Philip Alston noted in his 2010 study on targeted 
killings that “the US adopted a secret policy of targeted killings soon after 
the attacks of 11 September 2001.” This program sanctioned targeted 
killing in other nations, which were not in armed conflict. 5 Estimates of 
civilian casualties in Pakistan alone range to “many hundreds.” 6 Alston 
noted that the justification for drone strikes in Pakistan, Yemen, and other 
countries “does not address some of the most central legal issues” they 
present, including “the scope of the armed conflicts in which the US 
asserts it is engaged, the criteria for individuals who may be targeted ... 
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and the existence of accountability mechanisms.” After discussing inter¬ 
national humanitarian law, Alston concluded that “these factors make it 
problematic for the US to show that... it is in a transnational non-inter- 
national armed conflict.” 7 Therefore, these killings are unlawful. 

Despite this criticism, the United States dramatically expanded this 
program in scale and in scope during Barack Obama’s presidency. For 
the first time, American citizens are now subject to extrajudicial killing. 
“American[s] ... are placed on a kill or capture list by a secretive panel 
of senior government officials ... there is no public record of the opera¬ 
tions or decisions of the panel, which is a subset of the White House’s Na¬ 
tional Security Council ... Neither is there any law establishing its 
existence or setting out the rules by which it is supposed to operate.” 8 

On the fifth anniversary of the Guantanamo Bay detention camp, 
Amnesty International described it as a human rights scandal. 9 “Interna¬ 
tional law has been flouted from the outset. None of the detainees was 
granted prisoner of war status, nor brought before a competent tribunal 
to determine his or her status, as required by the Third Geneva Conven¬ 
tion. None has been granted access to a court to challenge the lawfulness 
of his detention. The International Covenant on Civil and Political Rights 
(Article 9), to which the United States is a party, mandates this access.” 10 

After seven years establishing the detainment camps, the US Supreme 
Court held in Boumediene v. Bush that detainees must have a “meaning¬ 
ful opportunity” to obtain writs of habeas corpus. 11 However, the court 
gave the executive “reasonable time” to begin combatant status review 
tribunals. It “waffled again on the ultimate standards, announcing that 
certain accommodations can be made to reduce the burden habeas cor¬ 
pus proceedings will place on the military.” 11 The Supreme Court’s 2012 
decision not to overturn Latif v. Obama I} reduced the chances of ob¬ 
taining the writ to nearly nothing. In Latif, the dc Circuit held that “fed¬ 
eral judges must ‘presume’ that government intelligence reports used to 
justify detention are reliable and accurate.” 14 

There is ample evidence that Guantanamo detainees were tortured. 
There is also substantial documentation to prove that cabinet-level offi¬ 
cials approved. “Based on this evidence, Human Rights Watch believes 
there is sufficient basis for the US government to order a broad criminal 
investigation into alleged crimes committed in connection with the torture 
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and ill-treatment of detainees ... Such an investigation would necessarily 
focus on alleged criminal conduct by the following four senior officials - 
former President George W. Bush, Vice President Dick Cheney, Defense 
Secretary Donald Rumsfeld, and cia Director George Tenet.” 15 In his au¬ 
tobiography, former president Bush admitted authorizing the water¬ 
boarding of detainees. Waterboarding “is a relatively recent name for a 
form of water torture that dates to at least the Spanish Inquisition.” 16 

Despite this evidence, the Obama administration has refused to pros¬ 
ecute anyone for approving or carrying out this torture. It also failed to 
prosecute a former cia official who spoke openly of destroying evidence 
of torture in violation of a court order. 17 The Supreme Court has refused 
to disturb a dc Circuit opinion that held that no US court has jurisdic¬ 
tion over claims of torture by the Guantanamo detainees. 18 Additionally, 
the Military Commissions Act of 2006 granted the torturers immunity. 19 
Owing to the complete failure to create accountability for torture and ill- 
treatment of detainees, it continues. Prisoners at Camp Seven are held in 
conditions that do not comply with the minimum standards of Article 3 
of the Geneva Conventions. 10 Evidence obtained using torture is consid¬ 
ered competent by Combatant Status Review Tribunals. Intelligence files 
that are considered presumptive evidence of guilt contain evidence ob¬ 
tained by torture. A prisoner was ‘“leashed like a dog, sexually humili¬ 
ated and forced to urinate upon himself’ before implicating himself and 
other prisoners ... those claims [implicating others] appear in the [other 
detainees’] files ‘without any caveat.’” 11 

During the Bush administration, lawyers working for the executive 
branch made strong claims. They wrote memoranda claiming the presi¬ 
dent possesses a unilateral power to authorize the seizure and detention 
of US citizens accused of support for terrorism. 11 The military held and 
tortured Jose Padilla, an American, for four years. 13 During his deten¬ 
tion, the Supreme Court evaded reviewing his case. 14 Congress approved 
of this conduct. It passed legislation in 2012 approving military detention 
of anyone accused of providing material support for terrorism. The leg¬ 
islation does expressly allow for military detention of citizens arrested 
within the nation’s borders. 15 However, “an amendment that would have 
expressly barred citizens from long-term military detention was consid¬ 
ered and rejected.” 16 
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The rights not to be killed without due process, not to be subjected to 
indefinite arbitrary detention, and not to be tortured are all peremptory 
norms/ 7 Therefore, America’s compliance with fundamental human rights 
law following the 9/11 attacks is, at the least, an open question. However, 
the absence of these rights does not provide a basis on its own for judg¬ 
ing whether a nation now has a fundamentally different constitutional 
order. To assess the transformation of the US legal regime since the 9/11 
attacks, it must be determined whether the rule of law allows for a binary 
categorization of nations, in a way that other norms related to human 
rights cannot. The conclusion that a nation does not comply with the rule 
of law differs from the observation that it does not comply with particu¬ 
lar norms, leading to different implications about its status in interna¬ 
tional affairs. 

The crucial political and legal developments in the United States fol¬ 
lowing the 9/11 attacks created an unaccountable presidency that neither 
the nation’s legislature nor its courts can restrain. This was due to the 
failure to resist problematic theories of the executive constitutional re¬ 
serve powers in times of crisis. These theories became dominant within 
the executive branch after the 9/11 attacks and were implicitly ratified 
by Congress and the courts over the following decade. 

To prove the importance of resisting these theories to the preservation 
of the rule of law in the United States, one must first detail their history. 
The Nixon administration nearly destroyed the rule of law by creating an 
unaccountable “imperial presidency.” The 9/11 attacks allowed the Bush 
administration, which included Nixon-era officials, to redeploy theories 
of presidential power in a crisis. These officials argued that the 9/11 at¬ 
tacks and the passage of the Authorization for the Use of Military Force 
of 2001 18 activated a broad range of implicit presidential powers. These 
assertions of powers were invoked to authorize indefinite military deten¬ 
tion, 29 warrantless wiretapping, 30 torture, 31 and targeted killing. 32 

These theories became legally effective largely because of the other 
government branches’ inaction. Congress bolstered the executive by giv¬ 
ing it statutory powers whenever the executive’s assertions of reserve 
powers were untenable, passing legislation that implicitly recognized 
these theories and normalized problematic arguments about presidential 
authority. Congress comprehensively dismantled the clear limits on ex- 
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ecutive power, which had preserved the rule of law in the United States 
for almost thirty years. Congress also neutered the oversight structures 
and accountability-reinforcing mechanisms created in the wake of the 
Watergate crisis. 

The judiciary abandoned its responsibility to hold the executive 
branch accountable. This book corrects the prevailing account of the 
judicial review of indefinite detention and torture at Guantanamo. It 
demonstrates that the courts deliberately adopted a ponderous pace, 
allowing the executive branch to evade review of its most egregious 
abuses. The courts also tacitly accepted the executive’s theories of its re¬ 
serve powers and developed doctrines that ensured these theories could 
not be challenged successfully in the courts. 

The end result is an executive that now has the powers described by 
the Bush administration’s lawyers. These powers allow the executive to 
violate non-derogable norms without fear of correction or redress. There 
is negligible disagreement on these issues between the Obama and Bush 
administrations: the book details the creation of this “bipartisan con¬ 
sensus” between the two American political parties on the unrestrained 
executive. 33 Finally, it reveals how the executive branch has been able to 
lay the foundation for the robust use of these powers in future crises. The 
theory that the executive can wage aggressive war on its own authority 
is now also uncontested. The executive can now create the conditions that 
allow it to extend its powers, seemingly without limit. This type of con¬ 
stitutional order does not comply with the minimum requirements of the 
rule of law state. 


The Structure of the Argument 

Chapter i discusses that while in some respects the concept of the rule of 
law is essentially contested, there is general agreement about what con¬ 
stitutes its essence. The history of the rule of law demonstrates that its 
historical core is the regulation of the activities of the executive by the 
other branches of government and the ability to hold it accountable to 
clear legal standards, particularly when its activities implicate citizens’ 
non-derogable rights. It is possible to draw upon this consensus to create 
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a global “yardstick” to judge whether any given nation is a rule of law 
state. Rather than engaging with the disputes over the outer limits of 
the rule of law that rage within the field of jurisprudence, the chapter 
outlines the rule of law’s minimum requirements, by drawing on Brian 
Tamanaha’s historical scholarship, Anthony Mathews’s work on the de¬ 
generation of the rule of law in apartheid South Africa, and the consensus 
definition of the concept elaborated by the Congresses of the Interna¬ 
tional Commission of Jurists. 

Chapter 2 addresses whether the constitutional order of the United 
States that existed between the time of the Nixon administration and the 
9/11 attacks was wholly consistent with the rule of law principles being 
used to judge its contemporary non-compliance. The chapter demonstrates 
that it was, as Congress and the courts rejected theories of unbridled pres¬ 
idential power in the wake of Watergate and the findings of the Church 
Commission. 34 In that era, these branches proved to be effective checks on 
the enlargement of executive power. The most notable demonstrations of 
that efficacity were the rulings in United States v. Nixon 35 and the passage 
of legislation that made the president accountable to Congress for his 
actions in national security matters, including the Hughes-Ryan Act and 
the War Powers Resolution of 1974. 36 

Establishing that the elements of the American constitutional order 
constraining the executive branch between 1974 and 2001 were largely 
congruous with the minimum requirements outlined in the commission’s 
reports is essential for two reasons. First, it shows that the concept of the 
rule of law that is being used here is not an inappropriate measure; rather, 
when functional, the protections found in the constitutional provision 
for the separation of powers embody the criteria for the rule of law. 
Second, it demonstrates that the failure to abide by these domestic 
constitutional restraints constitutes a problematic abrogation of legal 
order; indeed, chapter 1 argues that the failure to meet these requirements 
constitutes a prima facie case that the state should not be considered to 
be governed by the rule of law. 

Chapter 3 discusses the overbroad delegations of authority from the 
legislative branch to the executive, particularly the Authorization for the 
Use of Military Force of 2001. 37 It focuses on whether the executive is still 
responsible to the legislature after these cumulative delegations of broad 
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powers. This chapter also addresses the executive’s appropriation of leg¬ 
islative authority, which has not been checked by Congress. Special at¬ 
tention is paid to the doctrine and use of executive signing statements 
accompanying legislation. Significant attention is also devoted to the use 
of the Department of Justice’s Office of Legal Counsel as binding inter¬ 
pretations of the law within the executive branch. Both of these sets of 
sources were used to justify such actions as the targeted killing of Amer¬ 
ican citizens and to make claims that the executive branch possesses con¬ 
stitutional powers that cannot be overruled by legislation. The book 
answers the related question of whether the executive branch’s ability to 
make proclamations with the force of law is subject to any checks and 
balances, as these are essential to the separation of powers and for the 
rule of law that they protect. 

Chapter 4 looks at the judiciary’s responses to the executive’s asser¬ 
tions of its self-assumed powers to violate non-derogable rights. The key 
question to be answered is whether the courts have been willing, when 
able, to rebuke the executive branch’s interpretation of its pre-eminence in 
matters of national security in principle, or whether they have restricted 
themselves to narrow holdings that address only the most problematic 
overreaching, or even to evasion of their responsibility to review al¬ 
legations of violations of non-derogable rights. To that end, the book ad¬ 
dresses the issue of whether the courts, and in particular the US Supreme 
Court, have acted to enforce the constitutional and statutory restrictions 
on executive authority. More particularly, this chapter will discuss the 
restrictions erected in the aftermath of the Watergate crisis, and the 
question of whether judgments that have been interpreted as rebukes to 
the executive have actually limited its freedom of action or created any 
accountability for the serious and systematic failure of the executive to 
observe the laws. The book will also examine other restrictions on execu¬ 
tive authority imposed by the other branches of government that protect 
the rule of law, and the jus cogens norms that it is bound by these laws and 
restrictions to observe. 

Key Supreme Court cases this chapter will discuss include Hamdi v. 
Rumsfeld, iS Rumsfeld v. Padillap 9 and Bownediene v. Busk.*° Another 
important issue is whether the Supreme Court has proven itself unwilling 
to review opinions that have given judicial imprimatur to the executive 
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branch’s expansive interpretation of its power. Examples of these rulings 
include the decision in Al-Aulaqi v. Obama and the dc Circuit’s decisions 
in the habeas corpus cases brought following Boumediene, particularly 
Latifv. Obama , 41 Kiyemba v. Obama , 41 and Al-Zabrani v. Rodriguez. 43 

Chapter 5 explains the inadequate responses from the other branches 
of government, demonstrating that both the judiciary and legislative 
branches have been compromised. This shows that effective oversight is 
no longer possible. Accordingly, this chapter concludes that the twenty- 
first-century crisis of the rule of law is not temporary, as was the case 
in the Nixon administration. As the two other branches cannot restrain 
the executive, even when it violates non-derogable rights, the United 
States is no longer a rule of law state. The first sections of this chapter 
explore the process by which the executive fostered a deferential judi¬ 
ciary. They detail the colonization of its highest branches with jurists 
who were closely connected and loyal to the executive. In particular, 
the executive has filled the benches of the nation’s highest courts with 
former officials who possessed no public record of their extensive sup¬ 
port for executive supremacy. 

Chapter 6 focuses on Congress’s failure to address the executive’s as¬ 
sertions that it can violate non-derogable rights. This chapter discusses the 
judiciary’s apparent inability to address claims that the executive branch 
has exceeded its powers or used them in a manner that implicates citizens’ 
non-derogable rights. Particular attention is paid to jurisdiction-stripping 
statutes, such as the Detainee Treatment Act of 200 5 44 and the Military 
Commissions Act of 2oo6. 4S These statutes purport to deprive the judiciary 
of the right to review certain classes of claims, including petitions for the 
writ of habeas corpus. The chapter also explains Congress’s failures, which 
are rooted in changes to campaign financing and the implied power of the 
military-industrial complex to influence elections. 

The conclusion recapitulates the chapters’ findings, explaining their 
importance to the key conclusions related to the question of whether the 
United States should be considered a rule of law state. Throughout, the 
book treats the rule of law as a meaningful concept because of its con¬ 
nection to a particular historical context and the purpose that it was de¬ 
signed to serve; it is a legal framework designed to control systematic 
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violations by the executive of the most fundamental human rights, which 
is worth defending. Conversely, the book shows that any nation that en¬ 
gages in sustained and unreviewable violations of non-derogable rights 
cannot be considered to be in compliance with the basic requirements of 
a rule of law state. 



CHAPTER 1 

The Minimum Requirements of the Rule of Law 


Before addressing the nature of the American state in the twenty-first 
century, one must have an operational definition of the minimum norms 
of the rule of law state. That definition is a necessary precondition of 
any answer to the question of whether or not a country that engages in 
gross human rights abuses is being governed in accordance with the rule 
of law. 


Rule of Law: A Concept Shaped by History 

Brian Tamanaha described the rule of law as a constitutional concept that 
“congealed into existence in a slow, unplanned manner that commenced 
in the Middle Ages, with no single source or starting point .” 1 It is a con¬ 
stitutive concept, one that has acquired its meaning through its historical 
development. Accordingly, an explanation of the history of the rule of 
law is central to its identification of a normative yardstick that measures 
a state’s compliance. 

An understanding of how this concept is rooted within constitutional 
history allows one to avoid certain theoretical problems that would oth¬ 
erwise make a functional definition of the normative core of the rule of 
law impossible. As Shklar noted, “contemporary theories [of the rule of 
law] fail because they have lost a sense of what the political objectives 
of the ideal of the rule of law originally were and have come up with no 
plausible restatement. 
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The Medieval and Early Modern Pre-history of Rule of Law 

Tamanaha developed his historically based definition of the rule of law 
by building on the works of legal historians. Central among these are the 
efforts of Kenneth Pennington 3 and Harold Berman . 4 These historians 
describe the tension in the Middle Ages between powerful monarchs and 
the legal theorists who sought to constrain their powers. There was a 
prolonged legal struggle between the monarchy and the nobility over the 
scope of royal authority . 5 The result of this process was a stable legal 
order in which “[t]he principle foundation upon which medieval politi¬ 
cal theory was built was the principle of the supremacy of law .” 6 In Eng¬ 
land, the process that led to this state was the passage of Magna Carta as 
a statute . 7 

This legal order, which was characterized as a mixed monarchy or 
dominium politicum et regale, was destabilized during the early mod¬ 
ern era. Monarchies became more powerful as commerce and roads 
made more centralized control possible. This development frequently 
led to the development of absolute monarchies, predicated on theories 
of royal supremacy . 8 

These theories had their adherents in England during the early mod¬ 
ern era . 9 However, Parliament’s defeat of the royalist cause during the 
English Civil War meant that they would never be put into practice. The 
Glorious Revolution established the constitutional order for the remain¬ 
der of that era; the English constitution now firmly constrained the ex¬ 
ecutive. In particular, after the reign of Queen Anne virtually all reserve 
powers could only be exercised on the advice of a government responsi¬ 
ble to Parliament . 10 

The constitutional histories of the nineteenth century lauded Parlia¬ 
ment’s triumph over the executive. The works of the Whig historians 
praised the English constitution, and in particular its restraints on the ex¬ 
ecutive. In particular, this was the theme of Lord Macaulay’s History of 
England from the Ascension of fames II . 11 Samuel Rawson Gardiner’s 
work on the English Civil War also attests to the fact that this was the 
orthodox view of the English Constitution at that time . 11 This viewpoint 
was not merely dominant at the time, but unchallenged . 13 The essential 
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feature of these histories was their glowing portrayal of the triumph over 
the executive. 

In addition to Macaulay and Gardiner, the lawyer and historian Henry 
Hallam shaped the nineteenth-century view of the English constitution. 
His Constitutional History of England argued that the English subject’s 
greatest liberty was not to be governed arbitrarily . 14 This volume was so 
influential that it was described in the early twentieth century as “one of 
the text-books of English politics, to which men of all parties appealed .” 15 

Before the twentieth century, the rule of law had not been defined in 
theoretical terms; rather, it was seen as a desirable product of a process of 
historical development. Historians, jurists, and lawyers lauded Parliament’s 
installation of a new dynast, who claimed he came to the throne in order 
to relieve the people of the oppression of an executive who “subjected 
them in all things ... to arbitrary government ... contrary to law ... and 
to that express provision that no man shall lose his life ... but by the law 
of the land .” 16 They celebrated England’s constitution as one that re¬ 
strained the executive. 

The first influential definitions of the rule of law were produced dur¬ 
ing this period. This concept in constitutional law was shaped by this his¬ 
tory and the way in which this history was interpreted at that time. The 
next section discusses A.V. Dicey’s formative definition, how it is linked 
with certain political objectives. These can be understood by reference 
to the constitutional history that he drew upon when creating it. After 
this discussion, it will be possible to identify the normative core of the 
rule of law. 

The Modern Relevance of the Pre-history of the Rule of Law 

Dicey defined the rule of law as follows: 

It means, in the first place, the absolute supremacy or predominance 
of regular law as opposed to the influence of arbitrary power, and 
excludes the existence of arbitrariness, of prerogative, or even of 
wide discretionary authority on the part of the government ... It 
means, again, equality before the law ... the “rule of law” in this 
sense excludes the idea of any exemption of officials or others from 
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the duty of obedience to the law which governs other citizens or 
from the jurisdiction of the ordinary tribunals ... The notion that... 
affairs or disputes in which the government or its servants are con¬ 
cerned are beyond the sphere of the civil courts ... is utterly un¬ 
known to the law of England . 17 

The definition has three elements. The rule of law forbids the exercise 
of arbitrary power, subjects officials to the law, and bars the executive 
from setting up special courts when citizens bring claims against the ex¬ 
ecutive. It is evident to anyone acquainted with the English legal history 
that this definition did not spring from Dicey’s head fully formed; rather, 
it is a highly conventional Victorian interpretation of the limitations on 
power imposed by the English constitution, which was connected with an 
orthodox view of the nation’s history, particularly the legal history of the 
seventeenth century. 

Dicey was a serious student of legal history. Unlike those who criti¬ 
cized his definition of the rule of law under the banner of analytical 
jurisprudence, he believed that the essential features of law could be 
explained by reference to its historical development. “[T]he English Con¬ 
stitution is historical in being in a special sense the immediate result of 
conditions that govern English history .” 18 In a footnote to this passage, 
Dicey laments what he sees as the failure of the English people to recog¬ 
nize the importance of “the English history of tradition & its influence.” 
Accordingly, it is imperative to approach this definition with a sense of 
the meaning that its words acquire when seen in the light of the historical 
tradition upon which he drew heavily . 19 

His use of arbitrary power and prerogative indicate the importance 
of legal history to his constitutional theory. These terms have precise 
meanings in the context of seventeenth- and eighteenth-century consti¬ 
tutionalism . 10 They link Dicey to a constitutional tradition that is par¬ 
ticularly concerned with control over the executive. This continuity is 
demonstrated by his particular attention to the executive’s reserve powers, 
and its subjection to the law in the regular courts. 

Dicey’s definition of the rule of law is more than merely influential; 
it is foundational . 11 In discussing the modern history of this concept, 
H. Patrick Glenn notes that “the notion of the rule of law dates at least 
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from Dicey’s adoption of it, arguing notably for submission of executive 
authority to review by superior courts of general jurisdiction.” 11 It is 
scarcely an exaggeration that later definitions of the rule of law as a con¬ 
stitutional concept gloss on Dicey’s, but this is not the case within the 
field of jurisprudence. These legal philosophers’ arguments against Dicey 
will be discussed on page 23. Nevertheless, his influence and ongoing im¬ 
portance in global constitutional law warrant further discussion. 

The Universal Declaration of Human Rights of 1948 states that “human 
rights should be protected by the rule of law.” 13 However, the Declara¬ 
tion does not define this concept, despite identifying it as necessary to the 
preservation of human rights. There is no binding international defini¬ 
tion of the rule of law, although some comments from the leaders of 
the international community provide an indication of how the concept is 
defined in practice. In 2004, Secretary-General Kofi Annan defined the 
rule of law as: 

[A] principle of governance in which all persons, institutions and 
entities, public and private, including the State itself, are account¬ 
able to laws that are publicly promulgated, equally enforced and 
independently adjudicated, and which are consistent with inter¬ 
national human rights norms and standards. It requires, as well, 
measures to ensure adherence to the principles of supremacy of law, 
equality before the law, accountability to the law, fairness in the 
application of the law, separation of powers, participation in 
decision-making, legal certainty, avoidance of arbitrariness and 
procedural and legal transparency. 14 

This language was drawn from a report from the secretary-general to 
the general assembly delivered in 1994, which also provides that nations 
seeking to develop into rule of law states should possess “a strong con¬ 
stitution, which ... incorporates internationally recognized human rights 
and freedoms.” 15 Notice that this definition starts with the Diceyan defi¬ 
nition, which is found in the first sentence. The second sentence contains 
further requirements, many of which are the subject of debate between 
legal philosophers. The introduction of these additional requirements 
with the phrase “it requires, as well” indicates the relationship between 
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the requirements found before and after these words. Those which come 
after are intended to promote or to realize what is found before; namely, 
the submission of all authority to regular law. 

The secretary-general’s and the general assembly’s formulations bear 
witness to Dicey’s enduring influence and to how the glosses to Dicey 
in global constitutional law have added to his definition, rather than 
subtract from it. These examples also demonstrate that prevailing defi¬ 
nitions have both a core and a periphery, where the peripheral rules serve 
to implement or protect the essential Diceyan elements. The only addi¬ 
tion to the core found in these definitions is the caveat that this ac¬ 
countability shall be “consistent with international human rights norms 
and standards.” 

The prevailing conception of the rule of law promoted by inter¬ 
national organizations contains more than just the features necessary for 
the neutral adjudication of disputes and for holding the state itself 
responsible for legal wrongs. It also refers to substantive provisions that 
define a set of wrongs that will be actionable, which are connected to the 
evolving definition of human rights. However, these standards add little 
to Dicey’s definition. This is because the human rights standards that are 
applicable in every circumstance are minimal, universally recognized, and 
recognized by as non-derogable even in Dicey’s era. 


The Rights Protected by the Core of the Rule of Law 

The pre-history of the rule of law involved struggles against an executive 
that claimed the power to kill, to torture, and to detain its subjects in¬ 
definitely. The first of these rights was established as non-derogable in 
England by clause 29 of the Magna Carta of 1297. Repeated confirma¬ 
tion of this statute which elevated it above any other, giving it constitu¬ 
tional status. 16 A century before Dicey, William Blackstone confirmed 
that it was central to the rule of law and non-derogable: 

This natural life ... cannot legally be disposed of or destroyed by 
any individual ... merely upon their own authority ... [T]he con¬ 
stitution is an utter stranger to any arbitrary power of killing or 
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maiming the subject without the express warrant of law ... To be¬ 
reave a man of life ... without accusation or trial, would be so 
gross and notorious an act of despotism, as must at once convey 
the alarm of tyranny throughout the whole kingdom. 27 

Torture on the order of the executive was banned in England shortly be¬ 
fore the Civil War. This was accomplished by a statute now known as the 
Act Abolishing the Star Chamber 1641, which was at the time formally 
styled “an act for the regulating of the privy council, and for taking away 
the court commonly called the star-chamber.” 28 After Parliament elimi¬ 
nated the jurisdiction of the Privy Council in the form of the Council 
Board, it was no longer possible for it to issue writs that authorized rack¬ 
ing and other forms of torture. 29 

Prolonged arbitrary detention by the executive was eliminated by the 
passage of the Habeas Corpus Act 1679, which closed several existing 
loopholes in earlier legislation. 30 The act specified that a writ from the 
executive could no longer be considered sufficient cause for detention. It 
also prevented the executive from moving prisoners in order to avoid the 
jurisdiction of the court to which a petition for the great writ was sub¬ 
mitted. 31 While the right to the writ could be suspended, this could only 
be done by Parliament and not the executive. 

These rights were all firmly established within the English constitu¬ 
tional tradition by the time Dicey created the modern definition of the rule 
of law. They were also featured heavily in the works of the Whig histo¬ 
rians which Dicey drew upon when creating his definition. In setting up 
the rule of law as the antithesis of “prerogative” and “arbitrary power,” 
Dicey was operating within a tradition where these rights were unar- 
guably non-derogable by the executive. 

The international human rights standards that define the concept of 
the rule of law within global constitutional law add very little to what was 
present in Dicey’s era. The rights established as non-derogable by the 
International Covenant on Civil and Political Rights (iccpr) were pro¬ 
tected by law in England at the time Dicey formulated his definition. 32 

Both Dicey’s definition and that of the United Nations implicitly rec¬ 
ognize that the protection of these non-derogable rights is the essence of 
the rule of law. In Dicey’s case, this becomes clear when one considers the 
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constitutional tradition in which he participated, and its relationship to 
English legal history. In the case of the un, one might note that General 
Comment 29 to the iccpr states that article 4’s provisions are “essential 
for the maintenance of the ... rule of law.” 33 

Accordingly, it is possible to conclude that the protection of non¬ 
derogable rights from the executive, even during times of crisis, is the 
normative core of the rule of law. This was the problem that the rule of 
law was meant to address, and which it continues to address. Additions 
that expand its reach should not distract from this fact. However, con¬ 
troversies over the extension of the scope of the rule of law’s protections 
have led to significant debate. This has led some scholars to question if 
the concept of the rule of law continues to have a stable meaning. 


Philosophical Debates about the Rule of Law Confirm Its Core 

Within legal philosophy, the key dispute in the mid-twentieth century 
about the meaning of the rule of law relates to the debate between posi¬ 
tivists and natural law theorists. 34 At the most fundamental level, it is a 
dispute about whether there is a connection between law and morality. 35 
This disagreement is important to the rule of law because this concept 
implies that there are more and less desirable legal regimes, and this may 
require moral in addition to legal judgment. 36 

The criticism of the concept of the rule of law in jurisprudence can be 
traced to the reception of Lon Fuller’s assertion that positivist approaches 
in legal philosophy did not adequately account for all of the necessary 
features of a legal system. 37 Fuller contended that the rule of law, which 
he presents in the form of the principle of legality, was essential to any 
legal order worthy of the name. 38 The principle of legality requires that 
there be fixed laws, rather than merely someone who enforces his or her 
personal preferences. 

Fuller’s equation of the rule of law with the principle of legality accords 
with another influential twentieth-century definition of that concept. Fried¬ 
rich Hayek stated that “stripped of all technicalities th[e] [rule of law] means 
that government in all its action is bound by rules fixed and announced 
beforehand - rules which make it possible to foresee with fair certainty 
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how the authority will use its coercive powers in given circumstances.” 39 

Positivist legal philosophers did not take issue with this type of de¬ 
scription. Indeed, Jeremy Waldron notes that H.L.A. Hart did not dis¬ 
agree, despite the fact that Fuller’s definition was prompted by Fuller’s 
disagreement with Hart. 4 ° Waldron notes that in “a little known essay,” 
Hart wrote the following: 

The requirements that the law ... should be general (should refer 
to classes of persons, things, and circumstances, not to individuals 
or to particular actions) ... should be publicly promulgated and 
easily accessible ... are usually referred to as the principles of le¬ 
gality. The principles which require courts, in applying general 
rules to particular cases, to be without... bias ... are referred to as 
rules of natural justice. These two sets of principles define the con¬ 
cept of the rule of law. 41 

Waldron also points out that Hart took a similar position in his book 
Law, Liberty, and Morality. 42 - When discussing the offence of conspiracy 
to corrupt public morals, Hart notes that “the particular value which 
they sacrificed was the principle of legality.” 43 

Naturally, Hart and other positivist legal philosophers did not agree 
with all of Fuller’s positions. The key disagreement was whether or not 
the principle of legality demands recourse to moral principles. This dis¬ 
pute, which is critically important in jurisprudence, is not important to 
an empirical evaluation of the US constitutional order. However, for this 
measurement against the rule of law to be meaningful, that concept must 
be internally consistent. At the conclusion of the Hart-Fuller debate, there 
was as yet no evidence that the concept itself was unstable. Instead, both 
parties agreed that it was essential to constitutional legitimacy. Addi¬ 
tionally, there was a consensus about the contents of the rule of law; 
namely, rules of general application and neutral adjudication. 

Unfortunately, fifty years after the Hart-Fuller debate, there is no such 
consensus about the meaning of the rule of law as a concept in jurispru¬ 
dence. Waldron has noted that in that field of jurisprudence, the concept 
of the rule of law has been the subject of such intense disagreements that 
it should be considered an essentially contested concept. He meant that 



Minimum Requirements of the Rule of Law 


21 


it was not merely a concept which is hotly debated, but rather one about 
which agreement is impossible. 44 Tamanaha has also noted that there is 
no agreement among its leading legal philosophers as to precisely what 
it means. 45 However, the terms of this debate confirm the existence of the 
normative core of the rule of law. 

The late twentieth-century debate about this concept revolves around 
one question: whether a state can be characterized as being governed in 
accordance with the rule of law if it merely provides for neutral adjudi¬ 
cation of disputes, without stipulating that citizens possess fundamental 
rights that the state is bound to respect. The substantive or “thick” the¬ 
ory of the rule of law asserts that the procedural or “thin” version of 
the concept is insufficient. 46 However, the advocates of thick theories 
of the rule of law do not dispute that the components of the thin theories 
are also necessary. While there is no agreement on the question of which 
rights the state must respect, there is no disagreement about the impor¬ 
tance of the principle of legality. 

Another source of dispute is whether the legislature of a sovereign 
state possesses the power to change the laws and to abrogate citizens’ 
rights. 47 This can also take the form of an argument over whether a writ¬ 
ten constitution that prevents the legislature from passing statutes that 
would violate fundamental rights is a necessary element of the rule of 
law. 4 ‘ s However, there is no disagreement on the need to restrain the ex¬ 
ecutive from ignoring duly enacted law, in accordance with the non¬ 
arbitrariness principle. As Arthur Goodhart argued, “[W]hen we turn 
from the control of the legislative power by the rule of law to the control 
of executive power we are on less controversial ground because all jurists 
- certainly in Western countries - agree that this is an essential part of 
government under law.” 49 

The terms of these debates in legal philosophy demonstrate the im¬ 
plicit consensus about its normative core. There has been no decisive 
break between the meaning of the concept of the rule of law in juris¬ 
prudence with that of the equivalent term in constitutional law. Dicey’s 
definition was not destabilized in the late twentieth century. Instead, there 
are numerous arguments about whether the rule of law should guarantee 
further protections, or whether by definition it must protect certain rights. 
The extension of the rule of law to the protection of non-derogable rights 
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is uncontroversial. This state of affairs exists because these are jus cogens 
norms that are common to humanity, which states have also bound 
themselves to observe in international instruments such as the iccpr. 


Rule of Law Applies to Matters Involving National Security 

There is another debate on the meaning of rule of law outside of consti¬ 
tutional law. It is located primarily within political science, and relates to 
the boundaries of the rule of law. Certain political theorists, some work¬ 
ing at the intersection between political science and law, have argued that 
the rule of law is of limited application to situations when the executive 
is responding to threats to national security. 50 

One critic of a rule of law that is limited to situations that do not in¬ 
volve national security has argued that: 

It was a commonplace of classical political theory that assertions of 
threats of this kind are endemic to constitutional states, since this is 
the manner in which the executive branch of government typically 
seeks to extend its powers. Consequently, constitutional theorists 
across millennia (many of whom were known to and respected by 
the Framers) have rejected the emergency-based rationale for the 
expansion of executive powers. Indeed ... the development of both 
the notion of constitutional government and the rule of law often 
stems from resistance to these claims on the part of consuls, emperors, 
and kings. 51 

Accordingly, these theorists’ definition of the rule of law would not be 
consistent with the historical context of its emergence, and would desta¬ 
bilize its normative core. On a more pragmatic note, David Dyzenhaus 
has noted that “the very fact that the exception [an unconstitutional re¬ 
sponse to a threat to national security] is brought within the law makes it 
susceptible to the rule of law - it gives to judges, minded to do so, the op¬ 
portunity to impose the values of the rule of law on the administration. ” 5i 



Minimum Requirements of the Rule of Law 


23 


The ICJ’s “Yardstick” 

“The demand that the executive be subject to the laws was the main pos¬ 
tulate of the rule of law state.” 53 This was the reason the International 
Commission of Jurists (icj) decided to focus on control over the execu¬ 
tive when establishing the minimum standards of the rule of law. 

The icj provided the relevant guidelines in the resolutions and reports 
from its congresses held in Athens (1955), in New Delhi (1959), in Lagos 
(1961), and in Rio de Janeiro (1962). Its conception of the necessary con¬ 
trols over the executive are adopted here for several reasons. First, its defi¬ 
nition is the result of a consensus developed by jurists from many different 
nations. The icj surveyed more than 75,000 lawyers from twenty-five 
countries in preparation for the conferences that created its definition of 
the rule of law. 54 Second, this definition has proved influential, as the icj’ s 
reform efforts have initiated rule of law-related reform efforts by the legal 
profession around the world, attesting to its popularity. 55 While the icj’s 
definition of the rule of law has been criticized by legal philosophers such 
as Joseph Raz , 56 these criticisms do not relate to the topic of the control 
of the executive. 

The ICJ’s Prohibition on the Executive Legislating 

The Rio Report specifies that legislation delegating the authority to make 
rules to the executive must “carefully define the extent, [and] purpose of 
the intended rules,” while standing committees of the legislature should 
scrutinize and report on the rules and their enforcement. 57 The Rio Con¬ 
gress proceedings indicate that the commissioners were concerned with 
“the possibility of encroachments by the executive” that “could arise for 
reasons of expediency, or from a desire for greater power.” 58 Its approach 
to limitations on executive power was not merely a response to the possi¬ 
bility of an inadvertent delegation of overbroad discretion to the executive, 
but to the reality that any executive branch responds to powerful incentives 
any to enlarge its own authority in a manner that might upset the balance 
of powers inherent to any given constitutional order. 
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Judicial Review of Executive Action 

The Rio Congress focused on challenges to the rule of law presented by 
executive branch abuses of state power. The report of the Committee on 
Control by the Courts and the Legislature over Executive Action noted 
that “the existence of effective safeguards against the possible abuse of 
power by the Executive is an all-important aspect of the Rule of Law.” 
Accordingly, it mandated that an “inviolable right of access to the courts” 
must exist “whenever the rights, interests, or status of any person[s] are 
infringed or threatened by executive action.” 59 It provides a more explicit 
formulation than what is found in the conclusions of the Lagos Congress, 
which set up only “minimum requirements” for judicial review of ad¬ 
ministrative or executive action; namely, adequate notice of pending ac¬ 
tion, full disclosure of the reasons for such action, and a “fair hearing” 
in which “the grounds given by the Executive for its action shall not be 
regarded as conclusive but shall be objectively considered by the court.” 60 

The Rio Congress further specified that in addition to ex ante deter¬ 
minations of the legality of executive action, the judiciary should have 
ample powers for ex post facto review of that conduct, whenever this is 
challenged by a citizen who is affected by this action. Its report specified 
that courts should have broad powers when sitting in judgment on claims 
alleging executive abuses. Accordingly, the judiciary must not only be 
empowered to determine whether “the Executive acts within the powers 
conferred upon it by the Constitution and [whether] such laws are not 
unconstitutional,” but also to examine whether the executive’s discretion 
“has been exercised in a proper and reasonable way and in accordance 
with the principles of natural justice,” and whether “the powers validly 
granted to the executive are not used for a collateral or improper pur¬ 
pose.” 61 In order for the courts to be able to make this determination, the 
report mandates that “it should be for the Court to decide whether any 
claim not to disclose State documents is reasonable and justified.” 62 - 

These criteria have sufficient substantive content to provide a clear 
yardstick against which the avenues of judicial review of executive action 
can be measured. However, one might criticize this mandate of judicial 
control over the executive for being too vague, not on the basis of the 
standard against which the executive will be judged, but rather on the 
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question of whether it fails to define the type of executive action that should 
be considered reviewable. Speaking of the requirement for judicial review 
contained in the Rio Report, Anthony Mathews has noted that it “either 
claims too much for the rule of law by suggesting that legal remedies are 
(or should be) available for every prejudicial executive action; or it avoids 
the question of precisely when an actionable invasion of rights, interests, 
or status takes place.” 63 

Accordingly, Mathews suggests that the rule of law requires only that 
there be “limited and specific requirements for the legal control of the 
executive”; namely, that the executive should be prevented by the judiciary 
from abrogating basic civil rights. 64 He outlined the minimal criteria, so 
that there can be no disagreement on the basis of these differing models 
of the rule of law. There can be no disagreement, even where more ample 
review of executive action might be thought by some jurists to be de¬ 
sirable, that if judicial review is a necessary component of the rule of law, 
that this should extend at the very least to claims that the executive has 
or will deprive a citizen of their non-derogable rights. However, the icj 
also noted that this important safeguard of citizens’ rights can be easily 
circumvented if the judiciary itself can be controlled. This is because the 
right to bring these cases matters little if the judges are little more than 
creatures of the executive branch. 

Accordingly, the Act of Athens states that judges must “resist any 
encroachments ... on their independence” 65 in order to enforce the provi¬ 
sions of the rule of law that depend upon their scrutiny of the executive. 
The New Delhi Report specifies the conditions under which judges must 
work in order for the judiciary to be considered independent. The precon¬ 
ditions for independence are that judges are appointed in accordance with 
a procedure that involves the judiciary, and receive adequate remuneration, 
which should be fixed and inalterable during a lifelong term of office. 66 

The Resolution of Rio noted that the icj needed to address “the in¬ 
dependence of the judiciary ... and its freedom from control, direct or 
indirect, by the Executive.” 67 The Rio Report concluded that the judi¬ 
ciary must also have adequate authority for judges to be considered in¬ 
dependent. It states that the judiciary “must be given the jurisdiction to 
determine in every case upon application whether the circumstances have 
arisen or the conditions have been fulfilled, under which such power 
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[delegated from the legislature to the executive] is to be or has been 
exercised.” 68 This formulation implies that the courts must have the final 
word when determining their jurisdiction over the executive. In other 
words, they must have a Kompetenz-kompetenz power. 69 

This jurisdiction must extend to every possible claim of infringement 
of non-derogable human rights by the executive, and includes the power 
to determine whether evidence sought from the government by the plain¬ 
tiff can be properly withheld in the interest of state security. 70 The jurists 
responsible for the Rio Report also reaffirmed that the review of execu¬ 
tive action should not be reserved to special tribunals, but “entrusted to 
the ordinary or the administrative courts.” 71 

It should be noted that these reports contain no exceptions in these re¬ 
quirements of an independent judiciary and legal profession for times of 
crisis or even for states of emergency. The Act of Athens further states that 
jurists should enforce the rule of law “without fear.” 71 However, the 
greatest challenge to this requirement relates to the pressure put on the 
justice system during these periods, and accordingly the icj has discussed 
the challenges to the rule of law that relate to states of emergency in detail. 

The ICJ on the Legislative Oversight during an Emergency 

The last requirement is vital to ensuring the rule of law remains in place 
during any state of emergency. The Rio Report reiterates that in a con¬ 
stitutional state, the proclamation of such a crisis does not suspend all of 
the laws and abrogate every fundamental right; rather, the state of emer¬ 
gency exists within a legal framework. 73 The executive must act in accor¬ 
dance with legislation that remains in place during an emergency. The 
New Delhi Report also states that the legislature may not abrogate fun¬ 
damental human rights. 74 


Separation of Powers as Implementation of the Rule of Law 

Within domestic American legal discourse, the concept most often 
employed when discussing constitutional safeguards against abuses of 
authority and excessive accumulation of power in a manner that damages 
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the integrity of the legal system is not the rule of law, but the separation 
of powers. This is largely the result of the time when the US Constitution 
was created. The phrase “rule of law” was popularized after 1787, 
whereas before that date, the concept was normally described by reference 
to the political structures advocated by proponents of limited monarchy. 
In Anglo-American jurisprudence, the terminology that described the sort 
of constitutional order that protected the supremacy of law over the rule 
of men was usually referred to as a “mixed” or “balanced” constitution. 73 

The genesis of this idea within the anglophone jurisprudential tra¬ 
dition lies in the response to monarchs who attempted to govern in a 
manner that was inconsistent with England’s traditional mode of gov¬ 
ernance, which was not absolute monarchy, but rather dominium po- 
litcum et regale . 76 The monarch’s key constitutional function was not to 
make law or to act as a judge, but rather to execute the laws. Unfortu¬ 
nately, under a mixed constitution, no clear barriers to the monarch’s 
usurpation of these other functions of government existed. 77 The reac¬ 
tion to the early Stuarts’ overreaching created the demand for a consti¬ 
tutional order that limit royal powers. “[After 1649] [t]he idea that the 
King should be limited to the exercise of the executive function was now 
well understood.” 78 

“When the Restoration came in England it all but swamped the new 
doctrine [of separation of powers] by assimilating it ... to the complex 
theory of the balanced constitution; in the America of 1787 the doctrine 
of the theory of checks and balances was modified ... by the theory of 
checks and balances drawn from the older conception of English consti¬ 
tutional theory.” 79 The American revolutionaries’ approach, which was 
influenced strongly by Montesquieu and Blackstone, was to create a more 
rigid division of responsibilities between the branches. 80 

This theory of the separation of powers grants the legislature exclusive 
authority to make law and the executive only the power to enforce it, 
and to the judiciary it gives the ability to referee disputes and to determine 
whether the actions of the other branches of government comply with 
the Constitution’s commands. This approach is outlined explicitly in the 
US Constitution. The exclusivity of Congress’s law-making power is 
explained at the beginning of article I: “All legislative Powers herein 
granted shall be vested in a Congress of the United States.” 81 To prevent 
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the president from enlarging the scope of his own powers, article II makes 
it clear that the constitution invests him with “executive powers,” which 
are specifically enumerated in section 4. 8z Article III vests the judicial 
power of the United States exclusively in the judiciary. It is granted in 
section i to the federal judiciary and section 2 specifies that “the judicial 
power [thus vested exclusively in the courts] shall extend to all cases in 
law and equity.” 83 

The constitutional design’s intent was to prevent one government 
branch from accumulating power, as contemporary writings by its key 
authors urging its ratification confirm; these tracts pay special attention 
to the problem of executive aggrandisement. James Madison, who is com¬ 
monly called the “Father of the Constitution,” 84 justified the proposed 
constitution’s separation of powers by reference to principles of funda¬ 
mental justice: 

No man is allowed to be a judge in his own cause, because his 
interest would certainly bias his judgment, and, not improbably, 
corrupt his integrity. With equal, nay with greater reason, a body 
of men are unfit to be both judges and parties at the same time; 
yet what are many of the most important acts of legislation, but 
so many judicial determinations, not indeed concerning the 
rights of single persons, but concerning the rights of large bodies 
of citizens? 83 

On this same subject, in the “Federalist No. 47,” he argued that 
“The accumulation of all powers, legislative, executive, and judiciary, in 
the same hands ... may justly be pronounced the very definition of 
tyranny.” Quoting Montesquieu he put the question as follows: ‘“When 
the legislative and executive powers are united in the same person or 
body,’ says he, ‘there can be no liberty, because apprehensions may arise 
lest the same monarch or senate should enact tyrannical laws to execute 
them in a tyrannical manner.’” Further, in the same letter Madison ar¬ 
gues, “[w]ere the power of judging joined with ... the executive power, 
the judge might behave with all the violence of an oppressor .” Some of 
these reasons are more fully explained in other passages; but briefly stated 
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as they are here, they sufficiently establish the meaning which has been 
put on this celebrated maxim of this celebrated author. 86 

Alexander Hamilton explained the importance of judicial review of 
the constitutionality of the laws in “Federalist No. 78.” He argued that 
“where the will of the legislature, declared in its statutes, stands in op¬ 
position to that of the people, declared in the Constitution, the judges 
ought to be governed by the latter rather than the former. They ought to 
regulate their decisions by the fundamental laws, rather than by those 
which are not fundamental.” 87 Accordingly, one can see in the US Consti¬ 
tution a clear commitment to the principles of the supremacy of law and 
to checks on the powers of the government in an organic law establishing 
the nation’s constitutional order. 

The executive’s enlargement of powers in the twenty-first century, 
combined with the other branches’ acceptance of that aggrandizement, 
subverts the US Constitution. The executive definitively rejected the core 
principles of the rule of law embedded within it, which are found in the 
principles of the separation of powers and judicial review of unconstitu¬ 
tional law-making. This separation of powers defines the principles of 
control over the executive specified in the icj’s reports within the United 
States. Accordingly, the subversion of these principles, when it empow¬ 
ers the executive to violated non-derogable norms with impunity, is also 
the destruction of the rule of law in the United States. 



CHAPTER 2 

The Historical Development of the Rule of Law 
in the United States 


The Resiliency of the Rule of Law from 1787 to 1940 

Until the twentieth century, the rule of law was protected adequately by 
the separation of powers defined in the US Constitution. 1 In the nation’s 
first 150 years, Congress and the courts checked presidential powers as 
the Framers intended. 1 Although ambitious presidents attempted to ex¬ 
pand their powers during crises, they were repeatedly rebuffed, from the 
earliest days of the American republic. 3 

The Framers contemplated the possibility of these sorts of crises, and 
believed that the design of the Constitution was sufficiently robust to re¬ 
sist the dangers to the rule of law that would ensue. While they were con¬ 
cerned about the ability of the executive branch to enlarge its own powers 
and to become unaccountable, 4 the Federalists who exercised a decisive 
influence on the framing believed in a science of politics that would allow 
them to construct a system that could preserve a stable constitutional 
order. 5 They found another possibility more worrisome. Like many other 
political theorists before them, the Federalists were concerned with the 
impact of prolonged warfare on the balance of powers. 6 Hamilton noted 
that “ [i]t is of the nature of war to increase the executive at the expense 
of legislative authority,” as it necessitates “strengthening the executive 
arm of government, in doing which their constitutions would acquire a 
progressive direction toward monarchy.” 7 This was an alarming prospect. 
It is clear that the isolationism and general disengagement from Euro¬ 
pean controversies 8 during the republic’s early years was driven by the 
fear that prolonged warfare would distort the separation of powers that 
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ensured that their constitutional order was “a government of laws and 
not of men.” As Hamilton argued, “Safety from external danger is the 
most powerful director of national conduct ... the continual effort and 
alarm attendant on a state of continual danger, will compel nations the 
most attached to liberty to resort for repose and security to the institu¬ 
tions which have a tendency to destroy their political and civil rights.” 9 

Hamilton also noted that since warfare empowered the president and 
led to dangers to civil rights, there was a persuasive rationale for taking 
the powers of war and peace out of the hands of the executive, as these 
powers would subject it to excessive temptation. He argued that “[t]he 
history of human conduct does not warrant that exalted opinion of 
human virtue which would make it wise to commit interests of so delicate 
and momentous a kind ... to the sole disposal of ... a president.” 10 Hamil¬ 
ton, in short, thought that since the executive branch could enlarge its 
powers during a prolonged war, the power to declare war must be jeal¬ 
ously guarded by Congress. James Madison argued in 1793 that “war in 
fact is the true nurse of executive aggrandizement. In war, a physical force 
is to be created; and it is the executive will, which is to direct it... Hence 
it has grown into an axiom that the executive is the department of power 
most distinguished by its propensity to war: hence it is the practice of all 
states ... to disarm this propensity of its influence.” 11 

He also concluded that Congress should hold the exclusive power to 
declare war, since its powers would not be increased, but rather dimin¬ 
ished by a prolonged state of conflict. Madison later intimated that a pres¬ 
ident might create a foreign crisis merely to increase his domestic powers, 
noting that “[pjerhaps it is a universal truth that the loss of liberty at 
home is to be charged to provisions against danger, real or pretended, 
from abroad.” 12 - The Framers’ fears were not misguided: the contempo¬ 
rary relevance of executive unaccountability after the executive’s creation 
or manipulation of crises as a threat to the rule of law deserves serious 
consideration. 

Alexis de Tocqueville foresaw the possibility as well, predicting that 
“[i]f the existence of the American Union were perpetually threatened ... 
the executive would assume an increased importance.” 13 He, like Madison, 
underlined the conflict of interest that would be created if the executive 
branch managed to obtain control over foreign affairs such that it could 
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bring the nation to war by either overt or covert means. This problem was 
apparent to many political thinkers during the nineteenth century. 

The prophecies about the dangerous temptation to create an empow¬ 
ered executive finally came to pass in the twentieth century. The execu¬ 
tive branch used prolonged warfare and sustained alarms from abroad 
(real or imagined) to broaden its powers and curtail liberty, threatening 
the separation of powers and the rule of law. In 1941, America broke de¬ 
cisively from its isolation, and over the next thirty years of warfare the 
powers of the chief executive grew to the point that they could be de¬ 
scribed as those of an “imperial presidency.” 14 

Rule of Law from Framing to I860: Constitutional Supremacy 

The first clear example of attempted executive aggrandizement is in¬ 
structive. President Thomas Jefferson tried to become the ultimate arbiter 
of constitutional questions, in a bid to supplant the Supreme Court, 
which he derided once in office. 15 Attempting to pursue political ends in 
the courtroom, he sought to withhold documents from the defence dur¬ 
ing a politically motivated treason trial. 16 The Supreme Court rejected 
his arguments for an executive role in legislative and constitutional in¬ 
terpretation in Marbury v. Madison .' 7 Chief Justice John Marshall did 
the same when disposing of Jefferson’s claims of executive privilege 
against subpoenas, in United States v. Burr. lS During the republic’s early 
years, the judiciary quickly proved itself to be an effective check on the 
executive. Marshall established that the judiciary was a co-equal branch 
of government with a special responsibility to protect citizens’ constitu¬ 
tional rights against invasion by the other branches of government. 19 

The Rule of Law in the Nineteenth Century: Tested, but Unyielding 

During the next century, the Civil War would put separation of powers 
to the test, by offering compelling rationales to expand executive powers 
beyond the accountability to the law and the other branches of govern¬ 
ment. President Abraham Lincoln unilaterally suspended habeas corpus 
at the beginning of this conflict, but he acknowledged that his action was 
irregular and that it required Congress’s sanction. 10 Furthermore, the 
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executive’s decision to try alleged conspirators before military tribunals 
while the civilian courts remained open was rebuked by the Supreme 
Court in Ex Parte Milligan . 2 - 1 

Accordingly, the four years of civil war did not result in substantial 
changes to the separation of powers. As had been the case with other 
crises, presidential assertions of emergency powers and allegations of su¬ 
periority over the other branches of government were soon forgotten after 
the danger receded. 11 Lincoln had never argued that the Constitution gave 
him legal power to abrogate its protections or to ignore the laws. He had 
merely done what he thought was necessary and relied upon the legisla¬ 
ture to see the wisdom in not punishing him for having done so, as it had 
the power under article I either to impeach him or to ignore his excesses. 

After the Civil War, Congress re-established its power to punish exec¬ 
utive encroachments of its authority to set government policy. President 
Andrew Johnson was impeached for attempting to undermine Congress’s 
policies by dismissing officials in a manner that violated the Tenure of 
Office Act of 1867, 13 which it passed over Johnson’s veto. This action 
demonstrated that the legislative branch was determined not to allow the 
executive to interpret legislation in a self-serving manner that enlarged the 
president’s powers. 14 Johnson believed that the act was unconstitutional, 
and argued that because of that fact he still possessed the power to dis¬ 
miss Secretary of War Edward Stanton, who was implementing Con¬ 
gress’s Reconstruction policy of using the military to enforce its laws 
enfranchising African-Americans. The impeachment sidelined Johnson, 
destroying his credibility and his ability to influence policy. On this basis, 
one can conclude that the legislature proved itself an effective restraint on 
executive usurpation during the nineteenth century. 


The Cold War Presidency and the Rule of Law 

Between 1941 and 1971, a period in which the United States was con¬ 
tinuously at war (hot and cold), the executive branch exceeded the lim¬ 
its of what the Constitution allowed. It did so by starting new wars on the 
president’s own initiative, wiretapping political activists and preventing 
bills limiting the executive’s powers from becoming laws. At the same 



34 


PERMANENT STATE OF EMERGENCY 


time, the oversight and regulation of the other branches of government 
withered during this slow process of aggrandizement. 13 The presidential 
unaccountability that this created 16 was the genesis of the severe consti¬ 
tutional crisis that erupted during the Nixon administration. At that time, 
the executive used these broad powers in a manner that openly sidelined 
both the legislature and the courts, until these branches acted decisively 
to restore the separation of powers. 

Until the twentieth century, the United States pursued an isolationist 
foreign policy. 17 Outside of crises like the Civil War, the executive branch 
was presented with few opportunities to expand its powers, much less 
expand them to the point that it could violate citizens’ non-derogable 
rights without facing scrutiny and rebukes from Congress and the courts. 
The decision to commit American troops to battle in Europe in 1917 was 
controversial, and the one year of warfare did not yield any opportuni¬ 
ties for the executive to gain or to use executive powers that might desta¬ 
bilize the rule of law. 

In the early years of the Second World War, it appeared likely that the 
United States would remain neutral, thereby avoiding a political crisis. 18 
The nation shifted suddenly into crisis governance after a devastating sur¬ 
prise attack. The attack on Pearl Harbor plunged the United States into 
a state of war that would transition repeatedly from hot to cold, but the 
nation remained in a constant state of emergency. This attack also initi¬ 
ated a shift away from the requirements of the rule of law, such that even 
the most fundamental rights of citizens - due process, freedom from pro¬ 
longed arbitrary detention, and even to life itself - were abrogated by the 
executive without any resistance from other branches of government, and 
without any redress. This would remain the norm until this process 
reached its logical terminus during the Nixon administration. 

Between 1941 and 1968, the executive branch acquired extensive 
powers that far exceeded what was granted by article II of the US Con¬ 
stitution. 19 This gradually made it unaccountable, defeating the purpose 
of the separation of powers that safeguards the rule of law and guaran¬ 
tees citizens’ protections against violations of jus cogens norms by the 
executive branch. While these powers were initially used only infre¬ 
quently, they created a precedent. 30 
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The crisis period began with the attack on Pearl Harbor, an act so 
shocking to Americans that it allowed President Franklin Roosevelt to 
take unprecedented action in a political atmosphere that precluded any 
resistance or criticism. 31 The president was able to assume broad new 
powers, which were in the main not derived from Congress, but from 
Declarations of National Emergency that he issued. 31 These national emer¬ 
gency powers authorized the president to “seize property, organize and 
control the means of production, seize commodities, assign military forces 
abroad, institute martial law ... and, in a variety of ways, control the lives 
of United States citizens.” 33 The Second World War allowed Roosevelt to 
assume supplementary authority that was not expressly delegated by 
Congress; he obtained powers which conflict with the requirements of the 
rule of law. 

Roosevelt believed that he also possessed emergency powers owing to 
his status as the commander-in-chief in wartime, and because of his in¬ 
herent duty to “take measures to avert a disaster which would interfere 
with the winning of the war.” 34 The president elevated this duty above the 
laws. In one early example, he told Congress that if agricultural provi¬ 
sions of the Emergency Price Control Act were not repealed within three 
weeks, he would refuse to enforce the statute. 35 Congress capitulated to 
this unwarranted assertion of executive power. More regrettably, the 
Supreme Court did likewise when Roosevelt took actions that deprived 
American citizens of their right to be free from arbitrary detention and 
from death sentences imposed without due process. These actions illus¬ 
trate the implications of the abrogation of the rule of law. 36 

On 19 May 1942, all American citizens of Japanese ancestry were or¬ 
dered to leave their homes and relocate to internment camps, pursuant 
to the Civilian Restrictive Order. This order was authorized by Execu¬ 
tive Order 9066, itself issued three months earlier by the president. 37 It 
should be noted that the Office of Naval Intelligence earlier found that 
there was no evidence that Japanese Americans were involved in any 
clandestine activity at that time. Despite the fact that this vitiated the 
rationale of internment, Solicitor General Charles Fahy withheld this 
evidence from the Supreme Court, in violation of his duty of absolute 
candour. 38 However, the Supreme Court appeared predisposed to rule 
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in the government’s favour during the internment cases that followed, 
especially after Congress acted quickly to rubber-stamp this “most 
shameful abuse of power .” 39 

Certain justices believed that the internment was unconstitutional, as 
it was recognized some forty years later . 40 Despite that belief, they failed 
to follow Chief Justice Marshall’s example in standing up to executive 
overreaching. Instead, they defended broad presidential powers in 
wartime even when they are unconstitutional on their face. Justice Robert 
H. Jackson (who later served as chief prosecutor at the Nuremburg tri¬ 
als) wrote in dissent that “defense measures will not, and often should 
not, be held within the limits that bind civil authority in peace,” as “mil¬ 
itary decisions are not susceptible of intelligent judicial appraisal .” 41 

To meet the basic requirements of the rule of law state, a nation must 
have a judiciary empowered to stand up to the executive when it violates 
citizens’ non-derogable rights. However, a dangerous precedent was set 
during the Second World War, when both the executive and public opin¬ 
ion were aligned against the justices. If this same dynamic can be seen at 
work outside of a transient crisis, it calls into question whether the state 
is in compliance with the basic requirements of the rule of law state. 

Another example of the court’s abdication of responsibility during the 
intense political pressure created by the fear, anxiety, and hatred fomented 
when the United States was propelled into the Second World War is found 
in its Ex Parte Quirin opinion . 41 This opinion discussed the military trial 
of eight alleged German saboteurs, one of whom was an American citi¬ 
zen, captured shortly after arriving in the United States by submarine. 
Rather than trying these prisoners in the civilian courts, as Ex Parte Mil¬ 
ligan requires, Roosevelt convened a secret military tribunal for an un¬ 
constitutional purpose. The tribunal process was designed to introduce 
otherwise inadmissible evidence, in order to secure a favourable verdict . 43 

The Supreme Court, when presented with a petition for a writ of cer¬ 
tiorari after the denial of writs of habeas corpus, went to great lengths to 
accommodate Roosevelt, announcing the denial of relief almost immedi¬ 
ately, even before agreeing on a rationale for the decision. After the court 
declined the petition, but before it publicly explained its reasoning in this 
momentous case, Jackson circulated a draft opinion. 
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This opinion influenced the development of the court’s deferential 
approach in the cases challenging executive power that were to follow . 44 
In it, Jackson argued that the treatment of prisoners of war was an issue 
related to foreign policy and national security with which the president 
was entrusted, and which the court was not competent to second-guess. 
This approach set a precedent for the court’s later attempts to maintain 
its legitimacy when it chose not to decide cases involving invasions of cit¬ 
izens’ non-derogable rights. The justices now possessed the raw material 
from which they could build a doctrine of deference to the executive in 
matters involving the military and national security. To do so, the court 
developed a tactic to be deployed when faced with controversial cases 
when there was no popular or political support for challenging the other 
branches of government: to use “procedural rules to avoid decisions 
of substance .” 45 

In addition, despite the fact that the type of military tribunal at issue 
in Quirin was not provided for by statute, Jackson argued “the president 
had inherent authority to create military commissions ... a remarkable 
analysis [that] hints at an exclusive Commander-in-Chief power without 
any citation of authority .” 46 The published decision also distinguished Ex 
Parte Milligan by stating that in the case at bar, the petitioners were “un¬ 
lawful combatants ,” 47 despite this having only been proven in a trial that 
lacked due process. It ruled in this manner despite this being the key fact 
that the petitioners contested in their request for the writ; they were mo¬ 
tivated to seek an order transferring them to civilian court because it 
would allow them to prove otherwise. Again, this proved to be a dan¬ 
gerous precedent for cases in the future that make claims related to arbi¬ 
trary and indefinite detention. It provided the basis for the executive to 
claim that the judiciary possessed no right to review its own determina¬ 
tion of the facts that the petitioners claim were wrongly decided, even if 
the executive branch’s procedure did not comply with the principles of 
natural justice. 

If in wartime the executive possessed, after declaring a national emer¬ 
gency, the unreviewable authority to refuse to enforce statutes, to im¬ 
prison thousands of American citizens, and to unilaterally designate 
citizens as enemy combatants who could be tried and executed without 
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due process and without access to the civilian courts or writs of habeas 
corpus, it seems possible to conclude that the United States was not a rule 
of law state during the Second World War and its aftermath. Here, the 
executive violated citizens’ non-derogable rights not to be subjected to 
prolonged arbitrary detention, to have access to the courts, and ulti¬ 
mately, not to be killed. 

Despite these manifest failures to conform to the minimum standards 
of the rule of law, no one made the argument that the United States was, 
at that time, not a rule of law state. This omission can be attributed to 
two factors. First, criticism of the president and commander-in-chief dur¬ 
ing wartime was considered tantamount to sedition. Second, many hoped 
that this was merely the result of a transient crisis, such as that which led 
Lincoln to suspend habeas corpus. 

Admittedly, there is a distinction between a state that is temporarily 
out of compliance with the requirements of the rule of law and one which 
is no longer a rule of law state. What must be addressed is the state of af¬ 
fairs that ensures when a state of emergency becomes effectively perma¬ 
nent. The first example that must be discussed is the Cold War. 

From Hot War to Cold: New Challenges to the Rule of Law 

In the wake of American triumph in the Second World War, the failures 
of the rule of law were quickly forgotten, as no one had any interest in 
calling attention to actions they thought were aberrations. Even the vic¬ 
tims of Japanese internment were anxious to ignore and forget the injus¬ 
tices that they suffered. Congress briefly reasserted itself against the 
executive branch, which also was weakened considerably by the succes¬ 
sion of Harry Truman. It should be noted that at this time, Vice-President 
Truman was elected only three months prior to Roosevelt’s death. He 
lacked an independent power base in national politics. His approval rat¬ 
ing fell to 33 per cent by September 1946. 48 

This formal return to the strictures of the rule of law, made possible 
by the American executive’s weakness outside times of crisis, was very 
tenuous, as that year also heralded a new conflict - the Cold War. “The 
end of the Second World War brought the customary diminution of 
power ... But this time the diminution was brief. The Cold War, by gen- 
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erating a climate of sustained and indefinite crisis, aborted the customary 
reversion of power to the coordinate branches.” 49 While the nature of 
this crisis was initially unclear, it was soon recognized as an existential 
threat to the United States. This emergency became the justification for 
ever-broader assertions of unreviewable executive powers, the termina¬ 
tion of which waited for some resolution of what appeared to be an ir¬ 
resolute conflict between the “free” and communist spheres of influence. 50 

In 1947 the Central Intelligence Agency (cia) was established. It soon 
became a key tool for the executive, allowing for great freedom of action 
without any accountability. This unaccountability involved a failure to 
provide for effective legislative oversight of incredible discretionary pow¬ 
ers, including the ability to direct the cia’s private armies, to instigate 
new wars, and expand to those already in progress. 51 

The Berlin blockade quickly demonstrated that minor skirmishes be¬ 
tween the two blocs could develop into serious crises. The Soviet Union’s 
development of a nuclear arsenal in 1949 invited a level of destruction 
that was previously unimaginable. The invasion of South Korea by the 
North Korean army (equipped by the Soviet Union) led President Tru¬ 
man to declare a national emergency, because “world conquest by com¬ 
munist imperialism is the goal of the forces of aggression that have been 
loosed upon the world.” 51 This state of emergency would remain in ef¬ 
fect until 1978. 53 The declaration gave the executive specific extraordi¬ 
nary powers, but these were less significant to its political fortunes than 
the political climate the Cold War created. This new atmosphere allowed 
the executive branch to assume powers that dwarfed those emergency 
powers that were expressly delegated. “From the start, the Cold War 
fostered an overarching sense of crisis. By 1947, the concern of the na¬ 
tion was focused on the perceived threat posed by Soviet expansionism 
... the first comprehensive analysis of the nation’s position after World 
War II predicted an indefinite period of foreign relations crisis and rec¬ 
ommended a massive military expansion ... [which] echoed throughout 
the Cold War.” 54 

Truman set another important precedent that greatly expanded exec¬ 
utive power when he committed American forces to battle without a dec¬ 
laration of war, or even implicit congressional approval. 55 Truman 
decided not to seek one, relying instead on a constitutional case that “was 
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far from conclusive.” 56 However, Congress failed to react, as “Korea be¬ 
guiled the American government first into an unprecedented claim for in¬ 
herent presidential power to go to war and then into an ill-advised 
resentment against those who dared bring up the constitutional issue.” 57 
The political atmosphere of the Cold War prevented Congress from chal¬ 
lenging this overreaching, which contradicted the Constitution’s War 
Powers Clause. 58 

This set a precedent that continued throughout this prolonged crisis, 
which was used to justify actions such as the American invasion of the 
Dominican Republic in 196 5. 59 Congress uncovered President Johnson’s 
misleading comments about the circumstances of the invasion, but he 
was not held accountable. 60 The legislature failed to exercise oversight or 
hold the executive responsible. Congress felt that this would expose it to 
negative public opinion and the charge that it was “soft” on communism. 
Congress also feared that its defence of the principle of legislative over¬ 
sight and the constitutional limits of executive power would be charac¬ 
terized as nothing more than a cover story for purportedly unpatriotic 
and ideologically suspect motives. 

Truman suffered one major setback. The Supreme Court ruled against 
him in The Steel Seizure Case. 6 * The court held that the executive did not 
have the power to seize private property except when it was given that 
right explicitly by article II of the Constitution or by statute, although 
the fractured plurality makes it very difficult to determine the case’s hold¬ 
ing and legal effect. The majority opinion restated the traditional rule 
that the president possessed no power to act except where authorized by 
the Constitution or Congress, but the concurring opinions made it clear 
that this holding did not have the support of a majority of the justices. 

This lack of consensus illustrated a momentous shift in the court’s 
theory of the Constitution, 61 which is explained by the political climate 
created by the Cold War. Edward Corwin applauded the concurring 
opinions, arguing that “Nature abhors a vacuum; so does an age of 
emergency.” 6 ’ He made it clear that he thought that the executive simply 
must have implied constitutional powers. This argument directly contra¬ 
dicts the Framers’ views on the powers given the executive. It also ignores 
their well-founded fears of how such powers could be used to destabilize 
the separation of powers that is an essential element of the rule of law. 
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Nevertheless, these concurrences did set some limitations on execu¬ 
tive power, as the Constitution would not bear the interpretation that the 
executive could act directly contrary to statute. The president still could 
not defy clear congressional orders, as Truman had when seizing the steel 
mills. However, this limitation was taken only to apply in domestic mat¬ 
ters, where the court held the Commander-in-Chief Clause conferred no 
authority, 64 leaving the president largely unimpeded to regulate foreign 
affairs when Congress remained silent. 65 This reservation to domestic af¬ 
fairs can also be explained by the unwillingness of the other government 
branches to be seen as impediments in the struggle against communism 
during the Korean War. This perception would have impaired their pop¬ 
ular legitimacy in this highly charged political atmosphere. 

In foreign affairs, the president could rely not only on the power to 
mobilize and control the military but also on his ability to direct the cia, 
which was used to overthrow foreign governments during the Cold War: 
Iran, Guatemala, Egypt, Chile, and Laos. 66 Executive orders 

had, in effect, amended the National Security and Central Intelli¬ 
gence Acts by a long series of Top Secret nsc directives, thereby 
creating a “secret charter” to which the Agency became far more 
responsive than to the statutes themselves. Though the cia was 
persistently, ingeniously and sometimes irresponsibly engaged in 
undertakings that confronted the nation with the possibility of war 
[i.e., provoking the Cuban Missile Crisis], Congress had no effec¬ 
tive means of control or of oversight or of even finding out what 
the Agency was up to. 67 

This failure of oversight is not in accordance with the minimum 
requirements of the rule of law. Here, the power to conduct covert 
operations was delegated to an agency that reported only to the chief 
executive. No limitation were set on those powers, even where it was 
apparent that misuse or even overuse of those powers could lead the 
nation into war - precisely the conflict of interest for the executive 
branch that the Framers feared. 

It is possible to conclude that between 1950 and 1968, the executive 
branch was acting in ways that violated fundamental precepts of the rule 
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of law. That said, there were still some checks on the executive branch 
during this period, such that it might be said that the nation had not 
diverged significantly from the rule of law. The president, at least in do¬ 
mestic matters, was still nominally responsible to the other branches of 
government, which consecutive presidents chose to evade rather than to 
openly defy. 68 Citizens subjected to serious abuses that implicated the rule 
of law, such as the threat of arbitrary detention, were able to challenge 
the executive successfully in the courts. Following The Steel Seizure Case 
and other key cases from this period, the courts continued to police the 
executive’s actions when they acted in a way that directly contradicted 
the law of the land. Notably, in Joint Anti-Fascist Review Committee v. 
McGrath 69 the Supreme Court declared the unconstitutionality of the ex¬ 
ecutive branch’s blacklists barring alleged communists from government 
employment, and it banned them in Peters v. Hobby . 70 

Accordingly, Congress was inclined to give the executive freedom of 
action. It was concerned about being outflanked politically and vilified for 
impeding the intelligence agencies’ and the military’s ability to fight a cold 
war against a shadowy communist enemy that many American citizens 
believed was lurking in every corner, both at home and abroad. It could 
do so and retain some legitimacy and a justification for its efforts owing 
to its continued ability to pass domestic legislation that responded to the 
interest of its constituents and competing interest groups. However, the 
judiciary faced a more difficult dilemma. 

The courts could not abdicate their responsibilities to monitor and con¬ 
trol the executive’s actions where they implicated the constitutional rights 
of citizens without a fatal loss of institutional legitimacy. The federal ju¬ 
diciary’s key mandate since Marbury v. Madison has been the enforcement 
of constitutional limitations on the other branches of government. As 
such, its decisions can usually be described as accommodations of com¬ 
peting values. On one side, it wanted to allow the executive to have some 
freedom of action where this was universally popular, despite the fact that 
the disputed action was often unconstitutional and in conflict with core 
principles of the rule of law. On the other, it could not allow the executive 
complete freedom to ignore either congressional or constitutional com¬ 
mands without consigning itself to irrelevance. 71 
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The Supreme Court protected the constitutional rights of alleged com¬ 
munists who were mistreated by the executive at the height of McCarthy- 
ism, which sent a strong message that the judiciary would continue to 
assert its relevance. During the Cold War, the federal judiciary remained 
an effective, albeit imperfect, forum for those challenging violations of 
their civil rights, at least whenever the executive’s actions could not be 
ignored without putting the courts’ institutional relevance into question. 
An accommodation was achieved: as long as the implications of the ex¬ 
ecutive control over the intelligence agencies and the military were ig¬ 
nored by the other branches of government, it continued to comply with 
the commands of Congress and the courts. Accordingly, there was no as¬ 
sertion immediately following The Steel Seizure Case of a constitutional 
theory that would give the executive branch pre-eminent powers to act in 
the interest of national security . 71 

Covert evasion of the requirements of the rule of law, however, would 
not be sufficient for an administration that was determined to take radi¬ 
cal action when opposed by the legislature and judiciary. The executive 
branch proved willing to take actions that would unilaterally expand its 
own power at the expense of the other branches which were charged with 
restraining it. It would then be impossible for the legislature and the ju¬ 
diciary to ignore this overreaching, without permanently conceding the 
role in overseeing and restraining the executive, as required by the rule of 
law. Nixon was confronted with a dilemma, to admit defeat or provoke 
what theretofore were quiescent branches of government. He chose to 
escalate the Vietnam War in the face of determined opposition from 
Congress and the populace. 

The stage was set for a confrontation between the executive on one 
side and the legislature and the courts on the other. This was the decisive 
test of whether or not an executive empowered as it was in the course of 
the Cold War was consistent with the rule of law. Nixon attempted to 
use all of these powers to create an unaccountable executive, even when 
he took actions that enlarged his own powers unilaterally and asserted 
directly that the executive was above the law. If he were to have suc¬ 
ceeded in this endeavour, it would have been evident not only that there 
was no rule of law in the United States during a crisis. It also would have 
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been clear that this was a permanent state of affairs, with no apparent 
means of reversal. However, by this time the other branches were aware 
that they would lose all of their own constitutional powers if they did not 
restore the executive to a state of legal accountability. This, however, 
required a constitutional crisis over the executive’s right to declare war, 
bar legislation even when passed over his veto, and derail investigations 
into many other abuses. It ended in Nixon’s resignation. The consensus 
about enlarged presidential powers during the Cold War buckled under 
the strain of this conflict. Afterwards, the period of detente provided an 
opportunity to reimplement the separation of powers that undergirds the 
rule of law. 


The Battle over an Unaccountable Presidency 

It was under President Nixon that the American executive began to elab¬ 
orate and act upon theories of its inherent powers, in a radical break 
with both the constitutional separation of powers and the rule of law 
that it protects. Nixon inherited the responsibility for the Vietnam War 
from his predecessors. President Johnson obtained some measure of con¬ 
gressional approval for committing American troops to battle, in the 
form of the Gulf of Tonkin Resolution. 73 Nixon was elected on a promise 
to end the war. It should be noted that his predecessor had initiated peace 
talks that might have succeeded, were they not sabotaged by Henry 
Kissinger, on Nixon’s orders. 74 Once in office, Nixon decided to escalate 
the war. For this he was alone responsible, as Congress did not counte¬ 
nance any expansion. However, the war was deeply unpopular by the time 
Nixon assumed control; he could no longer rely on reflexive support for 
war-making predicated upon popular support for anti-communist mea¬ 
sures. Nevertheless, Nixon was determined to escalate the conflict as 
part of a set of policies about which only he and his closest personal ad¬ 
visors were aware. His inability or unwillingness to create any support 
in Congress for his policies set the stage for significant conflict between 
the branches of government. The legislature and the judiciary were goaded 
by a more aggressive use of the executive powers his predecessors had ac- 
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cumulated during the Cold War. These powers were now being directed 
against the legislature and the judiciary, in a way that challenged their 
continued relevance. 

In March 1969, Nixon ordered secret bombings of Cambodia. This 
involved assigning targets within Vietnamese air space as a cover story, 
and then issuing substitute orders to pilots specifying new locations in 
Cambodia after they launched their aircraft. “[F]alse reports on each mis¬ 
sion were filed through regular channels,” such that “‘only a few United 
States officials were aware of the B-52 operations in Cambodia.’” 75 “The 
State Department, the Secretary of the Air Force, and the Air Force Chief 
of Staff were all kept ignorant of the bombing, as were the relevant con¬ 
gressional committees.” 76 This was not legal, but there was no immediate 
fallout, as the secrecy of Operation Menu was maintained for almost 
another three years. The bombing led to the fall of the neutral Sihanouk 
regime and the North Vietnamese decision to support the Khmer Rouge. 
Nixon decided to follow up the bombing with a ground assault in April 
1970, something which could not be kept secret. 

Nixon announced the invasion to the American people on television, 
arguing that despite the fact there was congressional authorization, he 
possessed not only the right but a duty to launch this offensive into a neu¬ 
tral nation. Fie argued, “I shall meet my responsibility as Commander- 
in-Chief of our Armed Forces to take the action necessary to defend the 
security of our American men.” 77 Fie argued that “ [t]he legal justification 
... is the right of the President of the United States under the Constitu¬ 
tion to protect the lives of American men.” 78 This theory of a constitu¬ 
tional reserve power to protect the nation vested in the executive implied 
that congressional authorization was wholly unnecessary. It was also a 
harbinger of assertions to come. 

Nixon’s invasion of Cambodia was prompted by the fact that its neu¬ 
tral government was allowing the North Vietnamese Army to use the 
South Vietnam border to transport arms and as a staging area for attacks. 
Nevertheless, it was uncertain whether he would get congressional sup¬ 
port to widen the war in Indochina, so he put the legislature on the horns 
of a dilemma. Congress could either allow him to continue over its protests 
and risk irrelevance, or it could flout the danger of appearing unpatriotic 
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at the very moment that American soldiers were in harm’s way. The lat¬ 
ter course of action risked their popularity, even though Nixon was re¬ 
sponsible for the decision to place the troops in danger. 

Congress perceived the second course of action to be excessively haz¬ 
ardous, but this moment still marked a turning point in its relations with 
the executive branch. As popular support for the war weakened, and the 
tendency to rally behind the president subsided, Congress boldly opposed 
executive usurpations of legislative power, because it learned that its in¬ 
action would pose a more serious risk. There was now a very real dan¬ 
ger that it could be sidelined permanently. 

Restraining Executive War-Making: The WPR 

Nixon’s unilateral escalation of the Vietnam War shocked both the legis¬ 
lature and the country. Senator Jacob Javits spoke for many legislators 
when he argued that “the President has apparently defined his authority 
as Commander in Chief in such a broad and comprehensive manner as 
to intrude upon, and even pre-empt, the powers reserved so explicitly to 
the Congress under the Constitution.” 79 Student protests erupted na¬ 
tionwide, and transformed into a student strike after National Guards¬ 
men and police officers shot and killed unarmed protesters at Kent State 
and Jackson State Universities. 80 The antiwar movement soon became a 
serious threat to the Nixon administration. 

Congress reacted to the invasion of Cambodia by revoking the Gulf of 
Tonkin Resolution in January of 1971. When voting, members noted that 
this would “ [deprive] the President of his legal authority to carry on the 
[Vietnam] war.” 81 In response, Nixon turned to William Rehnquist, then 
the head of the Office of Legal Counsel of the Department of Justice, to 
justify his theory that the Commander-in-Chief Clause authorized him 
to continue the war, which was quickly forthcoming, despite the fact that 
Rehnquist’s “case was persiflage” 81 (i.e., frivolous). (Perhaps not surpris¬ 
ingly, Rehnquist was later nominated by Nixon to be chief justice, setting 
a dangerous executive precedent of arranging for the appointment of re- 
flexively pro-administration jurists to the body that scrutinized its theo¬ 
ries of executive power.) Nixon would use the same logic for the initiation 
of a massive bombing campaign in another neutral country, Laos, which 
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was done not only to impair the transit of Vietnamese forces but also to 
intervene in a domestic conflict by destroying the Pathet Lao. 83 

Nixon was at this point engaging in the second of the three categories 
of action outlined by Justice Jackson in The Steel Seizure Cases. This de¬ 
cision held that executive authority was strongest when it acted with ex¬ 
plicit authorization, but that less deference was due when it intervened 
where the constitution and Congress were silent. Shortly, Nixon would 
venture into the third category, taking action that exercised powers al¬ 
lotted by the Constitution and which Congress expressly forbade. He did 
this despite Jackson’s admonition that this could never be considered con¬ 
stitutional. 84 Nixon soon resolved to prevail over both Congress and the 
courts, and to destroy the separation of powers, replacing it with what 
Theodor Lowi called a “plebiscitary presidency” 83 that was accountable 
periodically to the electorate, which is incompatible with the rule of law. 

Schlesinger and Lowi argued that Nixon intended to create an execu¬ 
tive branch that was not accountable to any other part of government, 
not even theoretically, for violations of citizens’ non-derogable rights, but 
which was only accountable at four-year intervals to the electorate. By the 
beginning of Nixon’s second term, the executive was positioned to do so 
because it had seized or expanded upon its delegated powers, and be¬ 
cause Nixon now refused to recognize any attempts to control his free¬ 
dom of action or to remove or trim these grants of power. His officials 
flouted legislative and court oversight by refusing to provide candid tes¬ 
timony, and he later interfered with investigations into his conduct more 
directly. Nixon developed a theory that purportedly established that he 
need not comply with laws of which he did not approve. He developed 
another theory that allowed him to prevent bills that were against his in¬ 
terests from being passed into law. This is the point at which Congress 
was compelled to resort to sterner measures. 

In 1972 Congress began to consider bills that would explicitly require 
the president to obtain its approval before committing troops to battle, 86 
to explicitly forbid actions like Nixon’s unilateral invasion of Cambodia. 
The War Powers Resolution of 1973 gave the executive a sixty-day dead¬ 
line for obtaining legislative approval for military action. 87 It was “ac¬ 
claimed as a triumph of congressional self-assertion,” but Nixon indicated 
that he intended to ignore it, as he argued “any attempt to make such 
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alterations [to his purportedly constitutional reserve powers] by legislation 
alone is clearly without force.” 88 In the winter of 1973, the executive again 
ordered heavy bombing of Cambodia in support of the Lon Nol govern¬ 
ment, and not merely to protect American troops in Vietnam, relying this 
time exclusively on a theory of the executive’s constitutional powers. 89 In 
response, Senator J. William Fulbright commented that he “retain[ed] total 
confidence in the ability of this administration to come up with some 
specious legal justification ... the Nixon administration has shown that it 
will not be gotten the better of by anything so trivial as a law.” 90 

Nixon’s failure to comply with a clear legislative command would 
await the reckoning of all his unconstitutional actions. However, he was 
not restrained by the Constitution itself, as it was apparent from its text 
that he could cite no basis to declare or expand wars, especially against 
Congress’s explicit command. It was now obvious that the legislature 
needed two things. First, it required much more effective oversight, so 
that it could remain aware of how the executive was using its powers in 
an illicit manner even when the administration sought to disguise that 
fact. Second, it required enforcement mechanisms to call the executive to 
heel when it was caught abusing its powers. The problem was that the ex¬ 
ecutive exercised delegated powers so great, Congress could not lawfully 
restrain it. 

Congress's Response to Distortions of the Legislative Process 

During Nixon’s final years as president, Congress finally roused itself to 
deal with other assertions of unconstitutional executive powers. Two of 
the most problematic implicated Congress’s control over legislation and 
spending; namely, impoundment and the pocket veto. The first of these 
challenged the legislature’s competence to spend tax monies, a power ex¬ 
plicitly committed to Congress by the Constitution’s Taxing and Spending 
Clause. 91 The second challenged Congress’s ability to pass any legislation 
at all, by ignoring the manner in which the Constitution’s Presentment 
Clauses 91 indicated that the legislature could override the president’s 
failure to sign a bill into law. 

Nixon followed his predecessors in claiming a right not to spend 
money that Congress allocated for particular purposes, although he ini- 
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tially claimed that this was justified by the need to balance the federal 
budget. However, it was clear by 1972 that Nixon was using this process 
to derail policies that he did not like, even when these were outlined in 
duly enacted laws, and to assert legislative powers he did not possess 
in order to reward loyalists and punish his adversaries in Congress, who 
were increasingly bold in confronting him over his escalation of the 
conflicts in Indochina. In doing so, Nixon “breached the rule usually 
followed by his predecessors of avoiding a direct and open flouting of the 
will of Congress.” 93 

“Here, as in other areas, Nixon raised the ante at the outset by defin¬ 
ing his powers as inherent and nonnegotiable,” 94 relying on advice from 
the Office of Legal Counsel (olc), which argued that “substantial lati¬ 
tude to refuse to spend” flowed from the “executive power vested in 
[Nixon] by the Constitution.” 95 Deputy Attorney General Joseph T. Sneed 
grounded the president’s power on a combination of constitutional and 
statutory language but left little doubt that in the department’s opinion, 
the inherent powers were sufficient. 

While the olc generally supported the chief executive’s positions 
owing to its status as part of an agency located under his direct control, 
the of politicization of this office accelerated during the Nixon adminis¬ 
tration. It argued that “ [t]o legislate against impoundment even in the 
domestic area would deprive the President ‘of a substantial portion of 
the “executive power” vested in him by the Constitution.’” 96 A federal 
court noted that “if the power sought here were found valid, no barrier 
would remain to the executive authorizations if he deemed them ... to be 
contrary to the needs of the nation.” 97 

In addition to frustrating congressional policies by impounding duly 
authorized funds, Nixon attempted to derail the passage of whole acts of 
legislation when he could, by failing to return bills he refused to sign to 
Congress so they could attempt to override his veto. This was wholly un¬ 
precedented, and had the potential of not merely delaying the passage of 
the bills but denying Congress any power to legislate entirely. 

Article I, section 7 of the Constitution states that the president may ei¬ 
ther sign a bill into law or return it unsigned to Congress within ten days 
whenever the legislature is in session. In 1938, the Supreme Court held 
in Wright v. United States that Congress could appoint representatives to 
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accept bills when it was in session but temporarily adjourned. 98 In 1970, 
however, Nixon decided not to return a bill to Congress after it appointed 
a representative to receive it, in precisely the manner Wright approved. 99 
Had he done so, his veto would have been overruled, as this bill was 
passed in the Senate with a vote of 64 to 1 and in the House of Repre¬ 
sentatives by 345 to 2, where only two-thirds majorities would be re¬ 
quired to override his failure to sign the bill into law. 100 For the first time, 
but not the last, Nixon asserted that he possessed the power to prevent a 
unanimous Congress from passing legislation, despite the Constitution 
explicitly specifying that it possessed the power to override his objections. 

This tactic and numerous other measures were elements of “the Nixon 
revolution [which] aimed at reducing the power of Congress at every 
point along the line and moving toward rule by presidential decree.” 101 
This was necessary, since no consensus supporting his policies existed in 
either Congress or the population as a whole. Indeed, from 1970 onwards 
his administration was under sustained pressure from continuous protests 
and other forms of popular resistance. 102 - An impasse was on the hori¬ 
zon. The executive was committed to extraconstitutional extensions of its 
own power, which invaded the legislature’s prerogatives. However, this 
was made possible owing to Congress’s failures during the Cold War. 
Congress gave such broad discretion to the executive that it was unclear 
whether domestic law allowed the legislature and the courts to survey 
and regulate the president’s activities when he claimed otherwise. How¬ 
ever, the full range of the executive’s secret and unreviewable powers was 
yet to come to light. After the full range of discretion and domestic power 
that flowed from the ability to control the intelligence agencies’ clandes¬ 
tine activity became clear, there would be a new sense of urgency to ef¬ 
forts to re-implement the rule of law. 

Nixon’s Trump Card: Control over the Intelligence Agencies 

In order to reinforce his power against his enemies, Nixon turned to the 
intelligence agencies, which during the Cold War became tools the pres¬ 
ident could use at his discretion and in secret. He used this power to over¬ 
turn governments and assassinate unfriendly foreign leaders, while 
Congress remained blithely unaware. During the early phases of this con- 
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flict, many citizens were swept up due to over-inclusive definitions of 
“subversives” or “threats to national security,” but under Nixon these 
agencies were used to specifically target people for whom he harboured 
personal animosity, often merely because they threatened his political 
agenda. These actions were illegal, but they could be undertaken owing 
to pervasive secrecy. This secrecy was made possible by the lack of con¬ 
gressional oversight. 

The executive’s unilateral control over the intelligence agencies made 
possible the most grievous abuses of the Nixon administration, but it 
also led to his downfall. There is evidence that Nixon made use of his 
personal control over the secret services from 1970 onwards. In 1970, 
he ordered the head of the cia, Richard Helms, to organize a coup in 
Chile, 103 actions which Kissinger, the president’s closest advisor, over¬ 
saw personally. 104 Nixon frequently confused constitutionally protected 
dissent with subversion, and radicalism with communism. The tempta¬ 
tion to direct covert action against personal enemies became powerful 
as his struggle to impose his unilateral will intensified. 105 Nixon’s first 
authorization for illegal wiretapping was a response to leaks about the 
secret bombing of Cambodia, as he feared, correctly, that this infor¬ 
mation threatened to reinvigorate the antiwar movement. 106 To justify 
this activity, his attorney general claimed that the chief executive pos¬ 
sessed “inherent presidential power to tap without warrants in the in¬ 
terest of domestic security.” 107 Again, the chief executive was relying on 
self-serving advice from an executive-branch official, although it could 
be argued that such a prominent figure would want to protect their good 
name and would thus be restrained from offering strained interpreta¬ 
tions of the constitution. 

By the time that Nixon sought to wiretap his personal opponents, the 
Supreme Court had already rejected Nixon’s argument that the executive 
was the only branch competent to decide whether he was using his 
surveillance powers in the interest of national and domestic security. The 
likely reason was because the court recognized that the executive’s theory 
of the interpretation of its own powers would reduce the judiciary to ir¬ 
relevance. In the Keith case, 108 the court addressed this issue squarely 
after John Mitchell refused to disclose the source of electronic surveil¬ 
lance information. Mitchell argued that the applicability of an exception 
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to the requirement for a warrant when “a clear and present danger to 
the structure or existence of the government ” 109 was a question that only 
the president could decide. 

The executive’s allegation of an existential threat to the nation ap¬ 
peared quite questionable, however, as the defendants were members of 
a Detroit collective described as “radical counter-culturalists” who ad¬ 
vocated “rock and roll, dope, sex in the streets and the abolishing [sic\ of 
capitalism .” 110 The judge at the trial court disagreed with Mitchell’s con¬ 
clusions about unreviewable executive discretion, noting that the lack of 
disclosure was a critical violation of the defendants’ due-process rights, 
and ordered the information released . 111 

When the appeal reached the Supreme Court, Justice William O. Dou¬ 
glas outlined the stakes of this dispute about the executive’s inherent pow¬ 
ers, noting that “if the Warrant Clause [of the Fourth Amendment to the 
Constitution] was held inapplicable here, then the federal intelligence ma¬ 
chine would literally enjoy unchecked discretion.” IJi The court’s unani¬ 
mous decision was a stinging rebuke to Nixon’s constitutional theory that 
he could interpret the scope of his own powers. The justices understood 
that this idea was an assault on the rule of law that threatened the court 
itself. Justice Lewis Powell’s opinion held that executive discretion of this 
sort constituted “unchecked surveillance power,” noting the implications 
of a lack of oversight. Nixon was “saying that the President, on his own 
motion, could declare - name your favorite poison - draft dodgers, Black 
Muslims, the Ku Klux Klan, or civil rights activists to be a clear and pre¬ 
sent danger to the structure or existence of government .” 113 Unbeknownst 
to Justice Powell, this was far more than a reductio ad absurdum. The in¬ 
telligence agencies were monitoring civil rights activists in this manner, as 
the subsequent revelation of the warrantless wiretapping of Martin 
Luther King, Jr, would later confirm . 114 

The decision was significant both because of the explicit nature of 
the president’s claims and the fact that the judiciary presented a united 
front against executive overreaching. The Supreme Court’s opinion was 
not merely a rejection of the executive’s contention that it could judge 
whether its wiretapping fit into a statutory exception allowing it not to 
seek a warrant; rather, it took a more general view, in line with the re¬ 
quirements of the rule of law. It held that broad “presidential discretion 
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...is inconsistent with the [Constitution], Neither the President nor the 
Attorney General can act as [a] neutral and detached magistrate” when 
it is in its interest to construe its own powers broadly. 115 The executive 
branch was stunned by the decision, as “When Keith came to the Court, 
President Richard Nixon had appointed four new Justices considered to 
be law-and-order conservatives sympathetic to the President’s position 
on wiretapping. One of those new appointees, Lewis F. Powell Jr., had 
prior to his appointment penned a controversial op-ed article supporting 
wiretapping in national security cases a few months before Keith was de¬ 
cided.” 116 Both the “public and the press saw this [as] stunning,” 117 but 
it was predictable from the point of view of functionalist institutional 
theory. Nixon’s arguments directly challenged the court’s core justifica¬ 
tion, its special competence to interpret and adjudicate constitutional dis¬ 
putes, implicitly threatening to reverse Marbury v. Madison. No jurist 
could accept this, not even one who was so inclined to law and order as 
Lewis Powell. 

Nixon had no intention of complying with the court’s holding in the 
Keith case. However, faced with the possibility that official records cre¬ 
ated by the intelligence agencies might be made available to those they 
prosecuted, Nixon was compelled to create his own secret unit within 
the White House, which would pursue his personal enemies without 
obeying even the minimal restrictions that bound the intelligence agen¬ 
cies. Members of this “Special Intelligence Unit,” better known as the 
White House “Plumbers,” were later caught breaking in to plant record¬ 
ing devices at the Democratic National Committee’s headquarters in the 
Watergate Hotel, and within a week after their arrests Nixon “approved 
a plan to have the cia obstruct the fbi investigation into the burglary.” 118 
Unfortunately for Nixon, this conversation was conducted within a room 
that automatically recorded all discussions. 

Nixon attempted to withhold the incriminating tapes from the special 
prosecutor appointed to investigate Watergate, but the Supreme Court 
ruled against him in United States v. Nixon. 119 It is important to note that 
Nixon used these proceedings to articulate his theory of unchecked 
executive power, and that the court’s rejection of this theory proved vital 
to the preservation of the rule of law in the United States. If the court had 
not done so, the executive would have retained the power to determine 
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whether it was in compliance with the requirements of the Constitution. 
Within such a legal regime, the executive branch would be able to use 
this power to operate with impunity even when it violated non-derogable 
rights, as it would then be the judge of its own cause. This is precisely the 
opposite of what the rule of law requires. 

In essence, the court ruled that the president should not be allowed to 
determine whether the documents are irrelevant or too sensitive to di¬ 
vulge; rather, the judiciary should have the last word when the president 
asserts a privilege. 110 This is an affirmation of one of the key principles 
of the separation of powers and the rule of law, that no one should be the 
judge of their own cause. This decision was a vital step toward the re¬ 
establishment of the rule of law in the United States after years of erosion 
during the Cold War. The Supreme Court again declared that it possessed 
the power to determine whether the executive was violating citizens’ 
rights. However, the battle would not be won until the legislature fol¬ 
lowed suit, taking back the delegations of legislative power that far 
exceeded what the rule of law allows, and re-imposed oversight and leg¬ 
islative regulation of these powers. 

Nixon’s Resignation as Restoration of the Rule of Law 

Congress’s attempts to remove Nixon from office were not merely a 
response to his obstruction of the investigation of the Watergate. The 
Judicial Committee of the House of Representatives passed the Articles 
of Impeachment against Nixon for destroying the separation of powers 
that serves to protect the rule of law in the United States by constraining 
the executive. Article 2 alleged that he “repeatedly engaged in conduct 
violating the constitutional rights of citizens” by misusing the intelligence 
agencies to compile information intended to “prejudice the constitutional 
right of the accused to fair trial,” and that “in disregard of the rule of law, 
he knowingly misused the executive power.” 111 Article 3 states that “in 
refusing to produce these papers and things [viz., the tapes of incrim¬ 
inating conversations] ... [Nixon] interposed the powers of the Presidency 
against the lawful subpoenas of the House of Representatives.” 111 

This indictment highlighted the fact that Nixon abused the extensive 
executive powers that it assumed to itself during the Cold War in a man- 
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ner that impinged upon citizens’ constitutional rights, and condemned him 
for having attempting to avoid the oversight of Congress and the courts 
when they investigated these abuses. Unfortunately, Nixon denied Con¬ 
gress the opportunity to prove these charges against him by resigning 
before he could be tried in the Senate. However, a meaningful opportu¬ 
nity to address these abuses presented itself after Nixon’s resignation. 
Congress could take advantage and ensure that the powers that he abused 
would be permanently denied to the executive. It could also restore mean¬ 
ingful oversight over the executive in the manner that the rule of law 
requires. Congress did so, and this would constitute a large part of its leg¬ 
islative agenda over the next five years. 

The success of this legislative agenda created a new framework for the 
rule of law. The legislative grants of discretion to the executive branch, 
particularly in the most dangerous areas, such as control over the military 
and the intelligence agencies, were now limited and oversight over these 
limitations was retained by Congress. The legislature and the judiciary 
also asserted explicitly that the executive would not have the final say 
over whether it was complying with these restrictions on its powers. 


Reimplementation of the Rule of Law, 1974-80 

The congressional resurgence that allowed for the reimplementation of 
the rule of law did not happen overnight. It took concerted action to close 
all of the loopholes in the broad grants of discretionary power that the 
executive exploited during the course of the Cold War. However, by the 
end of this process, both oversight and a means of holding the executive 
responsible were now guaranteed. This took place over the course of 
several stages of legislative and judicial action, beginning with the recla¬ 
mation of the ability to declare war and the destruction of the executive’s 
purported legislative powers. 

Even before Nixon’s fall, Congress wrested back formal control of war 
powers from the executive branch. Soon afterwards, Congress, “led by a 
bipartisan coalition in the Senate, forced Nixon to accept a legislatively 
imposed cut-off of funding for military activity in Indochina as of August 
1 5, 1973.” IZ3 Congress exercised its power of the purse to terminate 
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American involvement in Indochina, another bill prevented monies from 
being used for “reconstruction,” 124 in order to prevent back-channel 
military funding, and finally, the War Powers Resolution (wpr) served to 
prevent the creation of another military crisis that would empower the 
executive. By April 1973, support for further measures wresting control 
back from the executive branch was quite broad. As Representative Gillis 
Long stated: 

The President has overstepped the authority of his office in the ac¬ 
tions he has taken. Congress will not stand by idly as the President 
reaches for more and more power ... Our message to the President 
is that he is risking retaliation for his power grabs, that support 
for the counter-offensive is found in the whole range of congres¬ 
sional membership . 125 

The reckoning arrived later that month, but it did not end with 
Nixon’s resignation. This merely cleared the field for the attempt to sub¬ 
ject the executive branch to limitations. “Congress, having battled Nixon 
the president, was now ready to turn its attention to the institution of 
the presidency .” 126 This was essential, as all of the levers of power that 
Nixon used to subvert the separation of powers, and thus, the rule of 
law, remained in place. It appeared to be a matter of time before another 
president would make the same use of them, thereby imperilling the rule 
of law and the relevance of the other branches of government. The next 
phase of the struggle focused on taking control of the legislative process, 
into which the presidency intruded during the Cold War. The Supreme 
Court aided Congress in this endeavour. The court consolidated all of the 
legal challenges to impoundment under the caption of Train v. City of 
New York . 12 - 7 The Supreme Court’s unanimous ruling against the execu¬ 
tive in that case was a “clear defeat for the administration,” and other 
courts interpreted it as holding that “the executive [was] trespass[ing]” 
into law-making and this could not be permitted, as this would “make 
impossible the attainment of the legislative goals” set forth by Congress 
in its bills . 128 

The Train decision served to ratify Congress’s passing of the Im¬ 
poundment Control Act , 129 designed to protect the legislature as a “viable 
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institution” in the face of concerted action aimed at creating a “presiden¬ 
tial government.” 130 The act, combined with the Congressional Budget 
Act of 1974, 131 put Congress firmly back in control over its spending pow¬ 
ers, as the Constitution mandated. 131 Congress “recaptured from the ex¬ 
ecutive its constitutional role in controlling the power of the purse,” 133 
that power that allowed Congress to terminate the Vietnam War. 

Addressing executive interference within the legislative process was 
only the beginning of Congress’s efforts. Another battle in its campaign 
to restore the rule of law involved a struggle to impose statutory restric¬ 
tions on the executive, which would underline the illegality of the type of 
violations for which Nixon was forced to resign. Alongside this struggle 
was another related effort to establish the oversight mechanisms that 
would serve to bring any such violations to its attention. “When the 
House Select Committee on Committees held its hearings on structural 
reform of the House of Representatives in 1973, no single weakness com¬ 
manded more attention than ‘the failure ... really to engage ... in any¬ 
thing like the beginning of an adequate oversight function.’” 134 To make 
it possible for the legislature to police the limits of executive discretion, 
however, it would first need to set clear limits on these delegated powers, 
as the rule of law requires. 

This Congress accomplished through a series of laws limiting the ex¬ 
ecutive passed between 1974 and 1980, which would then be enforced by 
a new committee structure. In implementing this reform agenda, Con¬ 
gress created bodies that were specifically charged with ensuring the ex¬ 
ecutive branch did not overstep the boundaries of the powers delegated 
by the legislature. 

Establishing Clear Statutory Limits on Executive Discretion 

One of the ways in which the defective separation of powers did not meet 
the minimum obligations of the rule of law related to the broad grants of 
discretionary authority by the legislature to the executive during the Cold 
War. These grants were so broad that it was often impossible to determine 
if the executive was exceeding its powers, due either to the vagueness 
of the provisions or the utter failure to specify what the executive could 
not do in support of these very general directives. Congress brought the 
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executive back into line by passing statutes that clearly specified what the 
executive could not do; in particular, explicitly barring violations of non¬ 
derogable norms, and by creating other laws that would make it impos¬ 
sible for the executive to hide any such abuses. 

The Privacy Act of 1974 135 responded to such abuses as Nixon’s 
scrutiny of his enemies’ tax returns, which warranted a mention in the Ar¬ 
ticles of Impeachment, and created limitations on governmental use of 
private information provided to agencies for limited purposes. Citizens’ 
right to control over these records was further underlined by the 1974 
amendments to the Freedom of Information Act. 136 Now citizens could 
request the files compiled on them by government agencies, even intelli¬ 
gence agencies. It should be noted that the subsequent release of these 
files shocked many activists and politicians, and helped to build support 
for a sweeping reform of the intelligence agencies’ oversight. 

The Privacy Act also confirmed the principle of judicial oversight over 
executive decisions that affected citizens’ rights, as “[j judicial review of ex¬ 
ecutive determinations that something needed to be kept secret was now 
authorized,” over President Ford’s veto of the legislation . 137 This legisla¬ 
tion made it more difficult for the executive branch to operate in secret, 
something which it relied upon when using the intelligence agencies in ways 
that contradicted relevant statutory law, while avoiding any oversight from 
Congress. The increased likelihood of abuses being uncovered by individ¬ 
uals targeted by the executive, and the possibility of subsequent congres¬ 
sional investigations and censure, was a clear victory for the rule of law. 

In response to Nixon’s attempt to exploit statutory exceptions that 
referred to national emergencies, Congress sought to restrain all of the ex¬ 
ecutive’s emergency powers. The clear priority, however, was the emer¬ 
gency power that allowed for the violation of one of citizens’ most 
important non-derogable rights: the right not to be subjected to pro¬ 
longed arbitrary detention. The Internal Security Act of 1950, 138 which 
was passed at the beginning of the Cold War, allowed for executive de¬ 
tention of the type to which Japanese Americans were subjected during 
the Second World War. These provisions, which were also known as the 
Emergency Detention Act, were never invoked during the Cold War. 
However, some feared that Nixon might invoke its provisions as protests 
against the Vietnam War escalated. 139 
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Congress was spurred to action by a grassroots movement fearful of 
Nixon’s discretionary power under this statute, which included subject¬ 
ing American citizens to indefinite detention without trial. These fears 
were later revealed to be warranted. In 1970, the director of the Federal 
Emergency Management Agency at the Army War College wrote a re¬ 
port calling for the detention of “up to 21 million ‘American Negroes’ in 
the event of a national black militant uprising.” 140 Congress passed the 
Non-Detention Act of 1971, 141 which explicitly barred any and all exec¬ 
utive authorization of internment. 

The executive branch’s powers under the state of emergency declared 
by Truman in r950 to invoke discretionary powers were terminated by 
the National Emergencies Act of 1974 . 14Z This act also served to prevent 
any future emergency from becoming indefinite, by requiring the presi¬ 
dent to justify the declaration of any national emergency to Congress. 
The legislature asserted its power to override the executive’s determina¬ 
tion, thereby terminating the broad powers contained in 470 statutes that 
granted discretion to the executive in the event of a national emergency. 143 
The president’s ability to order sanctions against foreign nations on his 
own initiative, which was a simple matter during the pendency of Tru¬ 
man’s Declaration of National Emergency, was also limited by the pas¬ 
sage of the International Emergency Economic Powers Act of 1977, 144 
which was “designed to constrain emergency economic powers over the 
regulations of international and domestic financial transactions and to 
limit the latter to periods of declared war.” 145 

Presidents were able to use their power to restrain trade with nations 
they deemed to be enemies of the United States in a manner that took 
control of foreign policy entirely out of Congress’s hands. This state of 
affairs did not conform to the rule of law, as it invaded the legislature’s 
exclusive prerogative of law-making. Emergency powers also allowed the 
executive to breach minimal rule of law norms in more dramatic ways, 
such as when they were used by President Roosevelt to violate the non¬ 
derogable rights of Japanese Americans not to be subjected to prolonged 
arbitrary detention. Accordingly, it was essential that the emergency pow¬ 
ers be reformed to conform to the icj’s criteria. 
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The Church Committee’s Call to Action 


Between 1941 and 1973, the executive branch violated citizens’ non¬ 
derogable rights, calling into serious question whether the United States 
was a rule of law state. However, these abuses did not come to light until 
after Watergate, as previously the executive possessed unquestioned and 
unreviewable control over the intelligence agencies. 

When various committees investigated the secret activities of these 
agencies, the abuses that came to light quickly set off a movement to 
make the executive branch accountable for its covert affairs. The execu¬ 
tive branch did not need to rely upon emergency powers when taking ac¬ 
tion that violated citizens’ fundamental rights if they relied on the 
intelligence agencies. 146 

There was, however, impetus for intelligence reform in the period im¬ 
mediately following Nixon’s resignation, as the Church Committee re¬ 
vealed that these agencies facilitated the White House Plumbers’ illegal 
surveillance, which included providing false identities to the Watergate 
burglars, and the electronic equipment required for bugging and wire¬ 
tapping. 147 This momentum would be accelerated significantly by other 
revelations of unlawful activity, which were repugnant to both the rule of 
law and popular opinion. 

The Committee's Outline of Structural Problems and Solutions 

Exposing the problems related to a broad grant of discretionary and un¬ 
reviewable authority over the intelligence agencies to the executive would 
not itself help to bring the United States back into line with the rule of 
law. In order to subject the executive branch to legislature’s oversight and 
control, the earlier vague and overbroad delegations would need to be 
repealed. The Church Committee did much, however, to illustrate how 
vital this reform was to the rule of law. 

By the time its final report was published, the committee rejected a 
theory of renegade intelligence agencies, faulting instead the “senior of¬ 
ficials who were responsible for controlling intelligence agencies [who] 
generally failed to assure compliance with the law” after they “delegated] 



Historical Development of the Rule of Law in the United States 


61 


broad authority” by invoking “national security” or “subversion.” 148 
Looking back after the committee’s findings were supported by other sub¬ 
sequently declassified documents, scholars have concluded that “ultimate 
responsibility was fixed with presidents, attorneys-general, and other high 
executive branch officials.” 149 In particular, Senator Walter Mondale iden¬ 
tified the key problem that led to the abuses detailed in the report as 
“presidential unaccountability to the law” since “the grant of power to 
the cia and these other agencies is, above all, a grant of power to the 
President.” 150 The committee’s report made it clear that in allowing un- 
reviewable executive control over the intelligence agencies, the legisla¬ 
ture enabled the executive’s violation of one of the key norms of the rule 
of law state. 

The Church Committee’s ultimate aim was to “determine what secret 
governmental activities are necessary and how they best can be conducted 
under the rule of law.” 151 In keeping with the American conceptualiza¬ 
tion of how the rule of law is best protected, the committee proposed 
legal restraints on the executive’s discretion when directing the activities 
of the intelligence agencies, as “‘power must be checked and balanced ... 
the preservation of liberty requires the restraint of laws, and not simply 
the intentions of men.” 151 However, it remained to Congress as a whole 
to determine how best it might constrain the executive branch with legal 
restraints on its discretion and to impose oversight to ensure these limi¬ 
tations were observed. A statutory regime that served these ends would 
be developed during the four years following the issuance of the Church 
Committee Report. 

The Church Committee understood that the rule of law required that 
the executive not be able to use the intelligence agencies in secret, as this 
led to violations of non-derogable rights. In articulating its message 
clearly, it helped to motivate the legislative reform that re-implemented 
the rule of law in the United States, a state of affairs that would last until 
the 9/11 attacks. After this crisis, the statutes passed in response to the 
Church Committee’s report would be the first targets of an executive 
branch determined to re-establish its dominant position of unreviewable 
authority, with the secrecy and efficiency of the intelligence agencies used 
as a rationale for abandoning this statutory regime. 
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Reforming the CIA, the NSA, and the FBI 

The Church Committee’s report revealed that the executive’s unilateral 
and unchecked control over the intelligence community allowed it to plan 
and execute operations that threatened the rule of law in secret. “Unsur¬ 
prisingly, one of the Committee’s main points was the need for clear laws 
to guide and limit the intelligence agencies. In 1976, the cia, the nsa, 
and the fbi all lacked detailed statutory mandates ... the nsa was en¬ 
tirely a creature of executive branch regulations.” 153 This meant that since 
Congress frequently issued to the executive a blank cheque, via a dele¬ 
gation of power merely to use these agencies in the interests of “national 
security,” the executive could create regulations that empowered prob¬ 
lematic conduct. When doing so, agency staff began to regard their vio¬ 
lations of the law as unproblematic, owing to the fact that this behaviour 
was not challenged by Congress. However, this sort of challenge was 
impossible at the time, as the executive insisted that it had the right to 
withhold the evidence from the legislative committees that nominally pos¬ 
sessed the responsibility of oversight. Accordingly, the first step toward 
crafting delegations of legislative authority for the operations of these 
agencies that conformed to the icj’s criteria would be for Congress to 
create statutory charters outlining clearly what these agencies could and 
could not do. 

One major reform of intelligence activity was the requirement that the 
nsa’s wiretapping would now be comprehensively supervised by the judi¬ 
ciary. This mandate was created by the Foreign Intelligence Surveillance 
Act of 1978 (fisa ). 154 This was in part a reaction to Nixon’s argument that 
he possessed an inherent presidential power to conduct wiretapping in the 
interest of both national and domestic security, leading to similar abuses as 
his unwarranted scrutiny of private citizens’ tax records. The scale of this 
abuse was revealed when intelligence records were released pursuant to 
Freedom of Information Act (foia) requests and the Church Committee’s 
subpoenas. Congress’s reaction was forceful. Representative William 
Cohen noted that “[w]hen the chief executive of this country starts to in¬ 
vestigate private citizens who criticize his policies ... the rattle of the chains 
that would bind up our constitutional freedoms can be heard.” 155 
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Watergate’s Wake 

While the creation of this new oversight apparatus was a victory in the 
struggle for the rule of law, the possibility of legislative control did not 
guarantee that this would be effective. Senator Frank Church opined that 
while oversight, and, in principle, the power to enforce clear restrictions 
on the use of these delegated powers and to police any abuses now ex¬ 
isted, “[pjolitical will can’t be guaranteed. The most we could do was to 
recommend that permanent surveillance be established. We did that know¬ 
ing that the Congress being a political animal will exercise its surveillance 
with whatever diligence the political climate of the time makes for.” 156 

That said, in the political climate after Watergate, the political will to 
supervise and discipline the intelligence agencies was evident. “By the end 
of the decade [the 1970s] Congress had appeared to have made its point. 
There could be no more secret wars, no more secret covert operations, 
not even secret scandals ... the attitude of defiance toward the legislature’s 
claims that characterized the later years of the Nixon administration was 
gone.” 157 It remained to be seen how long this newly restored separation 
of powers allowing for oversight and control of the executive’s use of the 
intelligence agencies in national security matters would last. At this point 
it remained unclear whether Congress could weather the storms of a new 
political climate, in which legislators’ attempts to use these powers would 
be challenged. In particular, during the Reagan administration, exercising 
this oversight would require them to withstand challenges from a resur¬ 
gent executive, buoyed by a high level of public support. 

The effect of these new legislative oversight mechanisms can best be 
judged in light of the Iran-Contra scandal. During this time, the execu¬ 
tive was prohibited from using the official channels within the intelligence 
services when it attempted to derail Congress’s foreign policy agenda and 
ignore laws that were passed to prevent unilateral executive action. The 
legislative branch possessed the capacity to quickly uncover the extent of 
the wrongdoing, and to hold senior executive officials responsible, in the 
manner that the rule of law requires to maintain accountability. The ex¬ 
ecutive was now subjected to oversight, which meets the criteria specified 
at the icj Rio and Lagos congresses. The mechanisms proved robust 
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enough to function during a non-emergency period. One question re¬ 
mains: after comparing this control to the formal requirements of the icj, 
would they be sufficient during a prolonged crisis, such as that which was 
inaugurated by the 9/11 attacks? 

At the end of this period of resurgence, scholars doubted whether this 
trend would continue. Writing in 1978, Harvey Zeidenstein argued, “Un¬ 
likely in the near term, but not in the more distant future, is the reasser¬ 
tion of presidential primacy ... The conditions for this scenario would 
include one or more of the following: the dimming of Vietnam and Wa¬ 
tergate in Congress’s institutional memory ... and some severe crisis or 
emergency ... comparable to the Depression or World War II, in which 
Congress gave the President virtual carte blanche.” 158 Zeidenstein was 
correct, but although there were many challenges to the framework that 
was created between 1973 and 1980 during the two decades that would 
follow (due to events such as the Iran-Contra crisis and the bombing of 
Serbia), 159 the new legal framework remained largely intact. While these 
decisions (along with others, such as Reagan’s decision to approve covert 
operations to mine Nicaraguan harbours) were reprehensible, they did 
not involve assertions that the president had a constitutional power to 
ignore the laws. Rather, “it is George W. Bush’s presidency that provides 
the clearest, because most openly claimed and aggressively argued, case 
of presidential unilateralism in the post-Watergate era.” 160 



CHAPTER 3 

Overbroad Authority Given to and Appropriated 
by the Executive after the 9/11 Attacks 


The 9/11 Attacks as an Opportunity to Empower the Executive 

The restoration of the rule of law after Congress and the courts erected 
clearer legal restrictions on the executive proved relatively stable from 
1974 to 2001. 1 (The Iran-Contra affair is an exception that proves the 
rule, as it was uncovered by Congress and executive branch officials were 
sent to prison.) However, during this period, members of presidents 
Nixon’s and Ford’s senior staffs were unhappy with both the US failure 
to make aggressive use of its military and the reduced role of the execu¬ 
tive during this period of relative peace/ This faction, commonly known 
as the “neo-conservatives,” 3 argued that reasserting constitutional order 
characterized by the separation of powers and the rule of law was un¬ 
constitutional, owing to the limits it placed upon the executive’s ability 
to take action it deemed to be in the interest of national security. These 
theories are antithetical to the rule of law (especially when considered as 
an historically rooted response to the problem of arbitrary executive 
power to violate non-derogable rights). However, the opportunity to un¬ 
shackle the president from legal restrictions was never as clear as it was 
in the days following massive terrorist attacks on American soil. 

The 9/11 attacks set in motion a remarkably broad delegation from 
the legislature. This single piece of legislation alone put in question 
America’s compliance with one of the core principles of the rule of law. 
The legislature’s initial grant of authority to the executive was a text 
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that was given a number of expansive glosses in what amounted to ex¬ 
ecutive law-making, in the form of signing statements and the opinions 
of the Department of Justice’s olc. During this period, unrestrained 
and unsupervised executive law-making, which was specifically marked 
out by the icj as antithetical to the rule of law, 4 was used to justify rad¬ 
ical departures from the most fundamental norms, both international 
and domestic. 

Executive law-making and the assumption of unsupervised emergency 
powers were not merely aimed at securing freedom of action to violate 
the aforementioned jus cogens norms. Rather, the executive now aimed 
to succeed where Nixon failed, creating a state of affairs in which the ex¬ 
ecutive would not be accountable to the other branches of government. 
America’s constitutional order risked being abrogated in perpetuity if 
Congress and the courts did not reassert themselves vigorously. 


Executive Resistance to the New Rule of Law 


The American rule of law was restored by 1980, owing to the imposition 
of statutory restraints on the executive and permanent oversight to en¬ 
sure that vague delegations of power were never again used to violate 
non-derogable rights, or as part of an attempt to create an unaccount¬ 
able presidency. While the political climate created by the revelation of 
the “Watergate horrors” and the Church Committee’s report on the 
gross abuses of the intelligence community created a near consensus that 
this was necessary, these changes were bitterly resisted by some execu¬ 
tive branch officials. 5 

Foremost among those was Dick Cheney, who occupied a number of 
prominent positions inside the executive branch at key moments in its 
recent history. This is not only because of his central role in the presi¬ 
dential administration when it was first affected by the congressional 
resurgence, although this is significant. Cheney was Gerald Ford’s chief 
of staff, “an extraordinarily powerful position” 6 within the executive 
branch. However, what is even more significant is the fact that while serv¬ 
ing in that position, Cheney developed the strategy for the executive’s 
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eventual counteroffensive. As vice-president, he would also be the key to 
putting it into place, after the 9/11 attacks. 7 

Cheney consistently resisted the congressional resurgence and at¬ 
tempted to restore to the executive branch the powers it possessed dur¬ 
ing the Nixon administration. He was at the centre of a group of officials 
who would occupy critical positions in the executive branch after the 
9/11 attacks, especially in the olc. This group included Deputy As¬ 
sistant Attorney General John Yoo and Assistant Attorney General Jay 
Bybee. Within the Department of Defense, this group included Donald 
Rumsfeld and Paul Wolfowitz. These men formulated and implemented 
theories of executive power that are incompatible with the rule of law. 

Cheney became White House chief of staff directly following Nixon’s 
resignation. Accordingly, he received “his chance to wield the powers of 
the presidency from high in the executive branch hierarchy just as those 
powers had come under fierce assault.” 8 On Ford’s behalf, Cheney 
opposed the Freedom of Information Act and the Church committee’s 
attempts to obtain information on the executive’s role in the cia’s assas¬ 
sination campaigns. 9 Following the Democrats’ return to the White 
House in 1976, Cheney entered the legislature. 

Despite the change of parties occupying the executive branch, Cheney’s 
views on its supremacy remained constant. “Throughout its fights to ex¬ 
pand presidential power at the expense of the legislative branch, the 
White House would find no greater ally than Representative Cheney.” 10 
He acted in this capacity most notably when the other branches of gov¬ 
ernment, exercising an oversight and accountability-creating function 
essential to the rule of law, investigated and punished the executive for the 
Iran-Contra affair. 

Cheney’s Minority Report on Iran-Contra and Its Significance 

The majority report of Congress’s Iran-Contra Committee was clear on 
the wrongfulness of the executive’s conduct. It noted, “The common in¬ 
gredients of the Iran and Contra policy were secrecy, deception, and dis¬ 
dain for the law.” The culpable officials “undermined a cardinal principle 
of the Constitution” and the “most significant check on Executive power.” 
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Executive “officials viewed the law not as setting boundaries for their ac¬ 
tions, but raising impediments to their goals. When the goals and the law 
collided, the law gave way .” 11 Cheney, however, broke ranks with his 
own party leadership in disavowing the report and its conclusions . 11 

In doing so, Cheney revived theories about inherent presidential power 
that dated to the Nixon administration . 13 Like Nixon, Cheney argued 
that Congress and the courts simply possessed no authority to operate a 
check on the presidency when he purported to act in the interests of na¬ 
tional security. It must be remembered that Nixon stated that “any action 
a President might authorize in the interests of national security would be 
lawful .” 14 This position was unconstitutional, and it was fundamentally 
antithetical to the rule of law that it protects . 15 Ignoring this, Cheney ar¬ 
gued that his position simply must be constitutional, as he held that the 
imperatives of national security required a concentration of power within 
the executive branch . 16 

Using this reasoning, Cheney condemned all the statutes that set lim¬ 
its on the executive branch’s actions in the field of national security, par¬ 
ticularly when this involved the intelligence agencies. He argued, “[T]he 
President has the authority, without statute, to [order covert operations] 
... Congress cannot ... invade an inherently presidential power .” 17 This 
meant that any statutes or court orders to the contrary could simply be ig¬ 
nored. The Iran-Contra Minority Report that Cheney commissioned made 
it clearer what these inherent powers entailed. According to the report 
“the Constitution allocated ‘powers of deployment and use of force,’ as 
well as ‘negotiations, intelligence gathering, and other diplomatic com¬ 
munications,”’ and accordingly, the “‘president’s inherent powers’ ... al¬ 
lowed the executive to act ‘when Congress was silent and even, in some 
cases, where Congress had prohibited an action .’” 18 

This reasserted Nixon’s view, which was contrary to the Supreme 
Court’s decision in The Steel Seizure Case, the Articles of Impeachment, 
the Constitution itself, and by numerous statutes passed after Watergate . 19 
Furthermore, if Nixon and Cheney were correct, then there would be no 
rule of law in the United States, at least according to the icj’s definition; 
the executive would be able to make its own rules, which were given 
the force of law. The executive would also be able to ignore the other 
branches that were charged with supervising the constitutionality of the 
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exercise of the rules and emergency powers that it invoked. 10 However, 
before the 9/11 attacks Cheney was in the minority, even within his own 
party. Indeed, the senior Republican senator on the Iran-Contra Com¬ 
mittee described Cheney’s report as “pathetic.” 11 

Despite the unpopularity of his views, Cheney persisted in advocating 
them. He also made the claim that the WPR is unconstitutional, despite 
it merely reiterating in more flexible terms what is found in the Consti¬ 
tution’s Declare War Clause. 11 Extending his view that the president pos¬ 
sessed a “constitutionally protected power of withholding information 
from Congress,” 13 which would make the legislative oversight the rule of 
law requires impossible, he argued that the executive could launch covert 
operations and initiate military action without informing Congress, as 
only the president can decide “when it is safe to tell Congress about 
them.” 14 “Cheney hence rejected any legislative limits on executive power 
in national security matters.” 13 As Nixon’s resignation under threat of 
impeachment made clear, the executive might apply the convenient label 
of “national security matters” to any program it might undertake, even 
if what was envisioned was a mass violation of citizens’ non-derogable 
rights in support of a drive to elevate the executive above all legal limi¬ 
tations. This is simply a rejection of the rule of law. Consistent with these 
views, Secretary of Defense Cheney counselled President George H.W. 
Bush to ignore the constitutional requirements for the use of force that the 
wpr merely reiterated. He “urged Bush to launch the Gulf War without 
asking Congress for authorization.” 16 

In Cheney’s and Nixon’s views of inherent presidential reserve pow¬ 
ers, this was acceptable, but this does not answer the question of why 
this was desirable. Cheney’s unpublished writings provide the key. In them, 
he argued that Congress does not like to authorize war, and accordingly 
the “War Powers Act tilt[s] the balance away from a patient, measured 
application of force either toward a quick strike or inaction.” 17 

For this argument to be logically valid, one must make explicit the hid¬ 
den premise; namely, that war (or, as Cheney euphemistically described 
it, the “measured application of force”) is desirable. Once that is granted, 
the argument for expansive executive powers can be reformulated as a 
complete syllogism. The second premise is that the executive is more likely 
to use the power to declare war than the legislature. The conclusion is 
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that the executive must have been given the power to commit the nation’s 
troops to battle, despite the law to the contrary. However, the desirabil¬ 
ity of war is a minority view, but it was advocated by a number of for¬ 
mer executive branch officials and foreign policy experts who returned 
to prominence shortly before the 9/11 attacks. 


The Project for the New American Century and Its Blueprint 
for Executive Supremacy in Foreign Policy 

To understand why Cheney believed that war was desirable, one must 
turn to the discourse of the neo-conservative policymakers with whom he 
is closely associated. Many other executive branch officials from the 
Nixon and Reagan years are on record supporting Cheney’s view, as sig¬ 
natories of the report “Rebuilding America’s Defenses: Strategies, Forces, 
and Resources for a New Century,” commissioned by a think tank 
known as the Project for the New American Century (pnac). The drafters 
and signatories included many who would return to power in the George 
W. Bush administration: Cheney, Donald Rumsfeld, deputy director of 
the Defense Department Paul Wolfowitz, chairman of the Defense Policy 
Board Advisory Committee Richard Perle, and under-secretary of state 
for arms control and international security affairs John Bolton, among 
many others . 18 

The report argued that war is desirable whenever America’s pre¬ 
eminent position in global affairs is challenged, or merely when its interests 
are threatened. It must do so, the report argues, because this is the most 
effective means by which the United States can maintain its hegemony, 
which, its authors argued, was imperilled. Accordingly, pnac’s report 
contained “plans for an era of American global domination, for the 
emasculation of the un, and an aggressive war against Iraq .” 19 It noted 
that to achieve this goal, what was needed was principally “a foreign 
policy that boldly and purposefully promotes American principles abroad; 
and national leadership that accepts the United States’ global respon¬ 
sibilities .” 30 However, the authors mentioned the inertia that would make 
it difficult for Congress to authorize “simultaneous major theater wars”; 



Overbroad Executive Authority after the 9/11 Attacks 


71 


progress toward that goal would be slow “absent some catastrophic and 
catalyzing event - like a new Pearl Harbor.” 31 

When George W. Bush was elected, there was no sign of such an event 
on the horizon. The crisis precipitated by the arrival of such an event would 
be all the more useful an opportunity for the executive branch, or at the 
least for those officials who wanted to disregard the rule of law after it 
was re-established by the congressional resurgence. These officials wished 
to re-create a state of affairs in which the executive was unbounded by 
the laws and free of any oversight from the legislature. 


Impetus for Executive Authority after 9/11 

President Bush was elected in 2000 after a campaign in which he “spoke 
frequently of the diminution of presidential power,” something which he 
pledged to oppose, saying, “I’m not going to let Congress erode the 
power of the executive branch. I have a duty to protect the executive 
branch from legislative encroachment.” 32 Bush’s press secretary clarified 
that this meant he “wanted to restore ... the executive authority that the 
President had been able to exercise.” 33 However, the controversial cir¬ 
cumstances of his victory 34 were such that he did not possess much po¬ 
litical capital in the first phase of his presidency. In addition, Bush was 
confronted with the Democratic majority in the House of Representa¬ 
tives, and with a Democratic minority in the Senate that was large enough 
to prevent bills from passing, owing to the Senate’s complex rules for in¬ 
voking cloture. 35 

This stalemate ended abruptly on 11 September 2001. It is difficult to 
exaggerate the American public’s immediate and overwhelming response 
to the events of that day. To say that the national psyche plunged into a 
profound state of shock would not be an overstatement. On 9/11: 

Rumors flew as people stayed glued to their television sets and their 
cellphones, watching endless replays of the crumbling towers - of 
the desperate people on the upper floors leaping to their deaths ... 
speculation was reported [on television] as widely as fact. Were 
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there more targets? Was Washington burning? Media reports sug¬ 
gested car bombs at the State Department and fires on the Mall, 
with tens of thousands dead in New York. 36 

One must remember that not only was the United States unaccus¬ 
tomed to sizeable terrorist attacks, a substantial portion of its popula¬ 
tion believed that their nation was unassailable. For over two centuries, 
its home continent was safe from attack from its enemies. Many of its 
citizens attributed this to divine providence. 37 It seemed as if the major¬ 
ity of the populace was suffering from post-traumatic stress disorder for 
months afterwards, existing in a state where even the briefest and most 
oblique reminders of the events of 9/11 could bring back the terror they 
experienced that day, such that “television producers rushed to digitally 
remove the Twin Towers [of the World Trade Center] from segments shot 
before 9/11 to be aired later. They feared the viewers would be trauma¬ 
tized ... by the sight of the towers.” 38 This state of anxiety was amplified 
by what seemed to be a new phase of attacks using weapons of mass de¬ 
struction. Panic ensued after weaponized anthrax was discovered in let¬ 
ters at various locations, along with the message “09-11-01 This is next 
take penacilin [sic] now death to America death to Israel Allah is great.” 39 

Predictably, a frightened and angry population rallied behind President 
Bush. In his first speech after the attacks, he announced the inauguration 
of what he described as an epic battle between the forces of good and 
evil, which he was to lead: “I will not forget the wound to our country 
and those who inflicted it. I will not yield, I will not rest, I will not relent in 
waging this struggle for freedom and security for the American people.” 40 

A week before the attacks, Bush’s approval ratings were at approxi¬ 
mately 50 per cent of the electorate. After the speech, they were at ap¬ 
proximately 90 per cent. One of the most liberal American legislators 
conceded that in the wake of this speech, the president possessed support 
for almost “anything that he wants to do.” 41 

The 9/11 attacks were precisely the catalyst that the pnac report con¬ 
templated, allowing the two interconnected objectives detailed by Cheney 
to be realized: stronger executive power and a new era of war. “The un¬ 
folding crisis provided an opportunity to expand presidential power” 4 * 
and much like the attacks on Pearl Harbor, they cleared the way for in- 
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volvement in a war that had seemed unthinkable only days before. The 
pnac report’s authors and signatories quickly understood this opportu¬ 
nity. “[E]ven as the Pentagon building was still burning on the morning 
of September ii ... [Secretary of Defense] Donald Rumsfeld told his aide 
Stephen Cambone ... ‘Hard to get a good case. Need to move swiftly. 
Near term target needs - go massive - sweep it all up, things related and 
not.’” 43 These notes, released ten years later, after a foia request, appear 
to indicate that Rumsfeld was aware that the executive, if it moved swiftly 
to take advantage of the new political climate, would be able to strike 
targets, like Iraq, that were unrelated to the terrorist attacks. 

This interpretation is confirmed by comments Richard Clarke, the na¬ 
tional coordinator for counterterrorism, made about a meeting held on 
12 September 2001: “At first I was incredulous that we were talking 
about something other than getting al Qaeda. Then I realized ... that 
Rumsfeld and Wolfowitz were going to try to take advantage of this na¬ 
tional tragedy to promote their agenda about Iraq.” 44 This would be a 
difficult endeavour, as a drive for an aggressive war unrelated to the 9/11 
attacks produced a significant antiwar movement, which threatened this 
agenda and the administration itself, just as the anti-Vietnam War move¬ 
ment threatened Nixon’s. War could empower the executive but it also 
might bring about the end of an administration. 45 

Cheney, a keen student of executive power in American history, was 
determined not to repeat Nixon’s mistakes. This would be vital, as the 
executive branch now led the nation toward what the neo-conservative 
executive branch officials understood to be an open-ended era of war¬ 
fare, against not only those who sponsored terrorism but those who 
stood in the way of continued global hegemony. Nixon understood how 
war could empower the executive. During the Vietnam War, he almost 
succeeded in becoming permanently unaccountable to the law and to the 
other branches of government, in a manner that violated the fundamental 
norms of the rule of law. However, he did not use the tools of repression 
effectively against his opponents, and this led to his downfall. 46 

Nixon had deemed wiretapping, harassment, and the threat of 
widespread arbitrary detention necessary, but they created a backlash 
from the other branches of government. If these powers could instead be 
obtained from Congress, a key source of opposition could be pre-empted. 
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The key would be to obtain authorizations for the use of force and other 
measures that were much more explicit than the Gulf of Tonkin Resolu¬ 
tion, a slender legislative reed upon which Nixon relied to his detriment. 47 
The executive would seek that authorization on the day following the 
9/11 attacks, in the form of what appeared merely to be an authorization 
for the use of military force, but which the executive would subsequently 
argue allowed for all the aforementioned Nixonian measures, which 
would have taken the United States outside of the rule of law if the other 
branches of government had not intervened. 

The Authorization for Use of Military Force (2001) 

The key piece of legislation delegating broad and vague powers to the 
executive branch was passed within days of the 9/11 attacks. 48 The leg¬ 
islative history of the Authorization for the Use of Military Force of 2001 
(aumf) reveals that the executive branch attempted to shape the discre¬ 
tion they were accorded such that it would effectively free it of any re¬ 
strictions whatsoever. The aumf, despite being narrower than initially 
envisioned when passed, was ultimately invoked in defence of purport¬ 
edly implicit delegations of incredible power; however, in its original form 
presented to Congress on 12 September 2001, it is strikingly broad. 49 

“The language ... prepared by the White House ... would have given 
the President power to deter and pre-empt future acts of terrorism or 
aggression against the United States.” 50 “It would have seemingly au¬ 
thorized the President, without durational limitation, and at his sole dis¬ 
cretion, to take military action against any nation, terrorist group or 
individuals in the world, without having to seek further authority from 
Congress.” 51 This formulation would have effectively handed the execu¬ 
tive branch the power to declare war in perpetuity. The president would 
not have needed the approval of Congress to go to war in Iraq, or indeed 
to invade any other nation, if he indicated that he believed that it would 
“pre-empt aggression,” whether this might come from the distant future 
or in forms of aggression that fall short of traditional casus belli .- 51 

It should be noted that this would have constituted a delegation of 
power broad enough to allow the executive to wage aggressive war, some- 
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thing known since Nuremburg as the “supreme international crime.” 53 
It would also have allowed the executive to do so on its own initiative, 
in any situation where the executive saw fit to rely on its theory of pre¬ 
emptive self-defence, which was itself a gross distortion of fundamental 
norms of international law. President Bush also asserted that he possessed 
constitutional power to do that exactly that, even without congressional 
approval. This claim was later set forth in the National Security Strategy 
of the United States published on 17 September 2002: 

[T]he first duty of the United States Government remains what it 
always has been: to protect the American people and American in¬ 
terests. It is an enduring American principle that this duty obligates 
the government to anticipate and counter threats, using all ele¬ 
ments of national power, before the threats can do grave damage 
... To forestall or prevent such hostile acts by our adversaries, the 
United States will, if necessary, act preemptively in exercising our 
inherent right of self-defense. The United States will not resort to 
force in all cases to preempt emerging threats. 54 

The executive did not succeed in its effort to convince Congress to 
rubber-stamp its theory of a constitutional reserve power that would allow 
the executive to commit the nation to “pre-emptive” warfare. This would 
make it necessary for the executive to attempt to create additional sources 
of authority that surpassed even the broad statutory delegation. Signifi¬ 
cantly, “Congress limited the scope of the President’s authorization to 
use military force ... to military actions against only those international 
terrorists and other parties directly involved in and aiding or materially 
supporting’ the 9/11 attacks.” 55 It also added that “[n]othing in this res¬ 
olution supersedes any requirement of the War Powers Resolution.” 56 

In this manner, Congress avoided a “wholesale, perpetual delegation 
of the war power.” 57 However, even this limited delegation of power may 
not be compatible with the rule of law’s requirement that such delegations 
of power must be carefully constrained and scrutinized after the fact. What 
was clear even as this bill was passed is that the executive sought com¬ 
plete freedom of action, by seeking to insert language that would prevent 
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Congress from questioning the way in which it exercised the unfettered 
discretion that it sought. 

When the Senate was preparing to pass a bill that trimmed the au¬ 
thorization to those who instigated or supported the 9/11 attacks, the ex¬ 
ecutive attempted to broaden its scope in another key fashion: it tried to 
obtain authority to use military force and authorize military detention 
inside the United States, in a manner that had been explicitly foreclosed 
by various statutes, some of which responded to Nixon’s abuses, such as 
the Non-Detention Act (and others, such as the Posse Comitatus Act of 
1878, 58 which were even more firmly rooted in American law). 59 

It is telling how the executive attempted to use the political environ¬ 
ment created by the fresh crisis to achieve its objective, which purportedly 
created substantial time pressures. The Senate voted on the bill after only 
two of its members spoke on it. 6 ° With respect to the executive’s drive to 
obtain authorization to employ the military within the United States, for¬ 
mer Senate majority leader Thomas Daschle noted that 

[laterally minutes before the Senate cast its vote, the administration 
sought to add the words “in the United States and” after “appro¬ 
priate force” [against those nations, organizations of persons he 
determines planned, authorized or committed or aided the terror¬ 
ist attacks] in the agreed-upon text. This last-minute change would 
have given the President broad authority to exercise expansive 
powers not just overseas - where we all understood he wanted au¬ 
thority to act - but right here in the United States, potentially 
against American citizens. 61 

Congress rejected this and accordingly the aumf does not supersede those 
earlier restrictions on the use of military force within the United States. 
However, this clear legislative history would not prevent the executive 
from arguing that it contained an implicit authorization for this action. 

The aumf was not the blank cheque for war the executive sought, 
which it would later claim could be found in other sources of law. It 
also did not free the executives from the constraints of the War Powers 
Resolution, the Non-Detention Act, and other explicit protections 
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against the executive taking on powers that would give it unlimited dis¬ 
cretion without any possibility of effective oversight or control by the 
other branches of government. 61 Nevertheless, the aumf was a victory 
for an executive intent on obtaining significant freedom of action after 
the 9/11 attacks. 

First, it should be noted that Congress authorized military force against 
non-state actors, something that was “unprecedented in American history, 
with the scope of its reach yet to be determined.” 63 This allowed the exec¬ 
utive to continue to use military force for a longer period; it also allowed 
the executive to create a political climate that was conducive to its at¬ 
tempts to expand its own powers at the expense of the rule of law. Second, 
Congress authorized the executive to take action against countries, orga¬ 
nizations, and individuals that were yet to be determined. 64 

This second feature of the bill was problematic in itself, but the 
breadth of the discretion granted to the executive is even more notable. 
One must note that it was the executive alone who was given the au¬ 
thority to make this the central decision about military action. The aumf 
explicitly states that “the President is authorized to use force against” 
those “he determines” to have been involved with the 9/11 attacks. While 
the members of Congress believed that they were authorizing a limited 
campaign against those who were responsible for one particular terror¬ 
ist attack, and, possibly, Afghanistan as the nation that harboured them, 65 
the bill’s language made it possible for the executive to expand this into 
approval of a broader struggle, much as the Gulf of Tonkin Resolution 
empowered Nixon to escalate hostilities far beyond what was envisioned 
by the legislators who approved it. ITowever, Bush now possessed sig¬ 
nificantly more legal authorization for his actions. 66 

For the aumf to serve the purposes that the executive envisioned, as 
evidenced by the original draft presented to the legislature, the executive 
would need to find a way to ignore its explicit words. By the beginning 
of the Bush administration, a set of infrequently applied techniques now 
existed that would allow the executive to put the laws into force as the 
executive wished they read, rather than according to their actual text. 67 
These were the signing statement and the olc memorandum. 
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Executive Law-Making Construing the AUMF 

Cheney, along with the other veteran executive branch officials who 
returned to the White House in the Bush administration, understood the 
levers of power that the executive could use against Congress, many of 
which emulated the Nixonian strategies that placed the United States out¬ 
side of the boundaries of the rule of law . 68 As was the case with the Gulf 
of Tonkin Resolution , 69 the aumf could be construed to imply autho¬ 
rization for many activities that it did not explicitly mention . 70 The 
executive’s goal would be to direct its officials to interpret the document 
as the president and his close advisors indicated. As these officials took 
their orders from the president, this was a simple matter . 71 The difficulties 
would lie in making these implausible interpretations of this legislation 
appear authoritative, and where this was impossible, keeping these secret. 
There are two main methods by which the executive can frustrate or sub¬ 
vert Congress’s legislative intention. The first is the signing statement, 
wherein the executive purports to reveal the true construction of a bill 
that Congress just passed. In these statements, the executive purportedly 
clarifies how the law it describes should be executed . 71 

The signing statement as a formal tool of statutory interpretation was 
developed in order that this process might appear to produce a document 
that had the status of law, as the executive purportedly fixes a single au¬ 
thoritative meaning to the supposedly ambiguous statute at one point in 
time, rather than as it sees fit on a case-by-case basis . 73 However, the sign¬ 
ing statement can be more opaque than the law it purports to interpret. 
This allows the executive great discretion, such that it can be said that it 
used an illicit procedure to make law, in such a way that it regains un¬ 
fettered freedom of action to act against the wishes of the other branches 
of government, thus destabilizing the rule of law. 

The second method of executive law-making to expand upon the 
aumf is the use of the memoranda of the Department of Justice’s olc. 
While these memoranda might embellish the interpretations the executive 
gave to legislation, the executive branch’s internal memoranda were given 
the status of laws within the executive, despite this being extraconstitu¬ 
tional. This allowed the olc to write memoranda that could go even fur¬ 
ther than signing statements in frustrating Congress’s intent. Following 
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Cheney’s logic, which vitiated that of Justice Jackson in The Steel Seizure 
Case, the executive encouraged the olc to write memoranda that directly 
contradicted what the legislature ordered, thus allowing the president to 
do what Congress prohibited. 

Both of these methods were used to construe the aumf in a number 
of problematic ways, which contradict both the icj’s limitation on ex¬ 
ecutive law-making and the requirement that the executive be account¬ 
able to the other branches of government. If the legislature and the 
judiciary did not react adequately to these attempts by the executive to 
make laws that effectively gave it unfettered discretion, then the United 
States cannot be considered a rule of law state, as in that situation the 
executive would be able to commit violations of citizens’ non-derogable 
rights with impunity. 

The Development and Use of Presidential Signing Statements 

Signing statements are letters written by the president that in certain 
cases are attached to bills when he elects to sign those bills into law. 
Until Ronald Reagan’s presidency, these statements did not purport to 
have any legal significance; rather, they served only a rhetorical purpose. 
Only 75 statements were issued over the course of the two centuries that 
preceded his inauguration. After Reagan revitalized the practice, he, 
George H.W. Bush, and Bill Clinton together issued 247 signing state¬ 
ments. Assistant Attorney General Walter Dellinger noted that at this 
point, they were no longer being issued for a rhetorical purpose, but 
were used to order the executive branch in a contentious manner, either 
by shaping the interpretation of key terms in the law, or by asserting that 
the law should not be enforced owing to its purported unconstitution¬ 
ality. 74 Both of these new uses are in conflict with the rule of law. 75 This 
became apparent when President Bush used them after the 9/11 attacks 
to define the scope of his powers under the aumf to act in the interests 
of national security. 

His using signing statements was notable in terms of both the pur¬ 
poses of these statements and their sheer volume. “Bush ... broke all 
records, using signing statements to challenge about 1,200 sections of 
bills over his eight years in office, about twice the number challenged by 
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all previous presidents combined.” This figure was eighty times more than 
the combined total of all the statements issued before the Reagan ad¬ 
ministration. 76 In addition, Bush claimed explicitly that “his constitu¬ 
tional power as head of the executive branch gives him the right” to do 
so. 77 Signing statements have a dual role. They allow the president to sig¬ 
nal his intention that he will not execute the statute as written, and they 
also allow him to articulate a controversial theory of his powers under the 
Constitution. Both are problematic, both in theory and in practice. The 
precedent set by Bush was embraced by Obama, who has outpaced every 
president other than his predecessor, 78 and used them in a manner that is 
just as problematic. 

The American president plays a limited role in the legislative process: 
to sign or veto bills, and to propose laws. Scholars point out that “the 
Framers took great pains to limit and qualify this power through the 
painstaking process of enactment, [which was] embodied in Article I, 
section 7, clause 2.” 79 These “[e]xplicit and unambiguous provisions of 
the Constitution prescribe and define the respective functions of the 
Congress and of the Executive in the legislative process.” 80 The Consti¬ 
tution also assigns him the duty to faithfully execute the laws. 81 The use 
of the signing statement as means of making law, in particular by nulli¬ 
fying legislation, is inconsistent with the separation of powers that is at 
the heart of both the Constitution and the rule of law’s mandate. This 
practice grants to the executive a legislative power far in excess of what 
the Constitution granted; namely, the power to propose and veto bills. 

The Signing Statement of the AUMF and Its Significance 

Given that the aumf gave the executive very broad powers to declare 
war and expand it, it may seem surprising that it was deemed necessary 
to widen the scope of this delegation by means of a signing statement. 
Despite this fact, the executive did issue a significant signing statement. 
To adequately understand the executive’s drive to become paramount and 
unaccountable after 9/11, which centred on the tacit declaration of an 
open-ended era of war, one must first be clear on the importance of the 
statement appended to the aumf. 

As usual, the statement purports merely to explain the text of the leg¬ 
islation. In fact, it expanded the executive’s freedom of action signifi- 
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cantly. Whereas the aumf itself gives the executive freedom to use the 
military without oversight, it at least attempted to define some limits to 
such uses of force, by specifying that the executive was authorized to tar¬ 
get only the nations involved in the 9/11 attacks, or in sheltering the per¬ 
petrators. On the contrary, the signing statement claimed that the aumf 
“recognizes the seriousness of the terrorist threat to our Nation” without 
noting that the statute was not a response to the threat of terrorism in 
general, but rather that it referred to the acts of one terrorist group in 
particular: al Qaeda. The signing statement goes on to state that the 
aumf is a response to the nation’s commitment not merely to “a direct, 
forceful, and comprehensive response to these terrorist attacks,” but also 
to a military response to “the scourge of terrorism against the United 
States and its interests .” 8z 

The AUMF Signing Statement: Authority over the Residuum of a I Qaeda The signing 
statement unshackles the legislative authorization for military force di¬ 
rected at al Qaeda from any restrictions, whether these relate to time or 
space. Insofar as any attack that influences the global markets has an im¬ 
pact on the United States, terrorism in any corner of the globe can then 
be said to threaten that nation’s interests. Accordingly, the signing state¬ 
ment effectively transforms an authorization for attacks against a spe¬ 
cific set of wrongdoers into a charter for unlimited war. 

This interpretation did not end with the Bush administration. Indeed, 
there is ample evidence that the Obama administration has embraced this 
vision of a war on terror as articulated by Bush’s signing statement, which 
was not repealed or otherwise disavowed. The best evidence of this 
proposition stems from the speech of Jeh Johnson, general counsel of the 
Department of Defense, at the Oxford Union on 30 November 2012. In 
this address, Johnson states that the war against al Qaeda “‘and associ¬ 
ated forces’ is an unconventional conflict, against an unconventional 
enemy, and will not end in conventional terms.” It should be noted that 
the term associated forces is not in the aumf. Despite this absence, this 
term plays an increasingly important role in the executive’s arguments 
that it is empowered to use military force worldwide on its own initiative. 

Johnson goes on to rule out how the “war against terror” might end. 
He states, “I can offer no prediction about when this conflict will end, or 
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whether we are, as Winston Churchill described it, near the ‘beginning of 
the end.’” He then details what criteria the executive branch would use 
to decide whether it has destroyed the enemy, at which point a war would 
presumably be considered won. “[T]here will come a tipping point - a 
tipping point at which so many of the leaders and operatives of al Qaeda 
and its affiliates have been killed or captured, and the group is no longer 
able to attempt or launch a strategic attack against the United States.” 

The AUMF Signing Statement’s Creation of al Qaeda Affiliates Johnson’s criteria 
would seem to put some meaningful limit on the war on terror, even if it 
still lies entirely within the executive branch’s discretion to determine 
whether this “tipping point” has been reached. However, close attention 
to this sentence reveals this to be an illusion. The key problem is the in¬ 
clusion of the word affiliates. The executive, in both the Bush and Obama 
administrations, has affixed this label to groups that have no connection 
to those responsible for the 9/11 attacks. For instance, the terrorist group 
known as al-Shabaab was deemed by the executive to be an affiliate of al 
Qaeda, although the group is an indigenous offshoot of one of the fac¬ 
tions in Somalia’s civil war. It is difficult to take seriously the claim that 
this group presents a threat of a “strategic attack” to the United States, 
of the type contemplated by the aumf. 

Furthermore, al-Shabaab was only designated a terrorist group in 
2008. 83 According to the intelligence agencies within the executive branch, 
it then merely “affiliated” with a set of individuals that had no direct con¬ 
nection to the 9/11 attacks. That latter group is known as Ansar al- 
Sharia/al Qaeda in the Arabian Peninsula, which comprises primarily 
Yemeni tribesmen. However, as al-Shabaab was a designated terrorist 
group, which already was being subjected to sustained drone strike cam¬ 
paigns before this purported affiliation with Ansar al-Sharia, this affili¬ 
ation was used to justify the prior use of military force directed against 
it retroactively. 

The executive’s freedom of action in designating “affiliates” of new 
franchises of al Qaeda is facilitated by the fact that it is very difficult to 
determine whether reports that clandestine groups did in fact identify 
with al Qaeda are drawn from objective sources, or whether they simply 
represent the say-so of the intelligence agencies the executive controls. 
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Similar comments could be made about purported affiliates in locations 
such as Mali, Niger, and Nigeria. Experts in area studies have also ques¬ 
tioned the executive’s assertion that these groups should be considered 
affiliates of al Qaeda, 84 rather than merely threats to the United States’ 
omnipresent regional interests. 

Al Qaeda and its affiliates are like Theseus’s ship: its parts are replaced 
repeatedly, but it sails on. The question of whether it should be consid¬ 
ered to be the same organization is never asked, despite the very tenuous 
relationship between, for example, a Tuareg guerrilla movement chal¬ 
lenging the government of Mali and the group of largely Saudi terrorists 
who executed the 9/11 attacks. By introducing the idea that the aumf 
applies equally to the “affiliates,” the signing statement made possible a 
series of low-intensity wars on multiple continents. Finally, the United 
States has broadened its reach even further by claiming that the aumf’s 
authorization also applies to “associated forces,” which are not even af¬ 
filiates of that group, but which have “entered the fight alongside al 
Qaeda and are co-belligerent with al Qaeda in hostilities against the U.S. 
or its coalition partners,” a definition that now expands America’s “inter¬ 
ests” to encompass those of its allies. 

This is a far cry from the relevant statutory text, which is the actual 
grant of discretionary authority. If the executive continues to be able to 
make this argument about “affiliates” and “associated forces,” then there 
may never be an end to the general declaration of war against terror that 
the executive crafted out of the aumf in its signing statement. One 
prominent legal scholar commenting on Johnson’s speech noted that the 
“aumf [as construed by the executive] identifies the affiliates of al-Qaida 
as the enemy, as well as al-Qaida itself ... As long as those affiliates re¬ 
main in existence, the United States will be at war with them. And be¬ 
cause ‘al-Qaida’ has become a kind of brand that any group can lay claim 
to, al-Qaida affiliates will be around as long as radical Islam is.” 8s On this 
basis, the war on terror, itself an expansion of delegated powers that of¬ 
fended the rule of law, was thereby expanded into a war against an ide¬ 
ology, which can be defined ever more broadly by the executive. 

It should also be noted that this interpretation does not only authorize 
limited attacks such as drone strikes against members of these groups. 
The aumf’s construal to allow military force to be used against these 
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affiliates also purportedly allows for conventional wars to be waged 
against any nation that the executive concludes is sheltering a member of 
this proliferating and unlimited set of terrorist groups. For example, as 
of 2015 the executive uses this rationale to engage in combat operations 
in Yemen, despite the international community’s consensus that the in¬ 
ternal conflict in that country does not justify the use of military force. 86 

Before discussing the use of olc memoranda that would construe the 
aumf as allowing for the invasion of Iraq, torture, indefinite arbitrary de¬ 
tention, and extrajudicial killing, one final comment must be made about 
the aumf text and the signing statement expounding upon it. Both of 
these documents appear to recognize inherent executive reserve powers 
under the Constitution, though these do not appear in the text. 

The aumf’s final “whereas” clause states that “the President has 
authority under the Constitution to prevent acts of international terror¬ 
ism.” This is likely a reflection of the uncontroversial belief that the pres¬ 
ident has some limited reserve powers in an emergency to act when time 
is of the essence and Congress cannot react in a timely manner. The sign¬ 
ing statement broadens this power. It states that “the authority of the 
President under the Constitution [is] to deter and prevent acts of terror¬ 
ism against the United States,” implying that the executive may act even 
when the threat is not immediate. 

This second statement reiterates what Cheney and other officials in 
the Nixon and Ford administrations said about the wpr: that it was an 
“unconstitutional invasion” of executive prerogative. This should be con¬ 
sidered a fringe theory (despite its popularity in some circles since Attor¬ 
ney General Edwin Meese adopted an extreme version of the Vesting 
Clause thesis), as it has no jurisprudential support and contradicts the 
text of the Constitution’s Declare War Clause, and the explanation of its 
principal author, James Madison. 87 Congress recognized after the Viet¬ 
nam War how executive discretion to start wars was entirely incompati¬ 
ble with the rule of law; executive declarations of war would once again 
destabilize the separation of powers. 

The aumf and its signing statement inaugurated a new crisis for the 
rule of law in the United States. The document has the characteristics of 
both the 1950 declaration of a national emergency and the Gulf of Tonkin 
Resolution. The former strengthened the executive immeasurably, while 
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the latter gave the executive vague and unspecified powers to create wars 
and crises. The second set of powers allows the executive to create favour¬ 
able conditions for adopting even broader authority, and to remove itself 
from other branches’ control. 

OLC Memoranda Construing the AUMF and Their Significance 

The olc “has been deemed ‘the most important governmental office 
you’ve never heard of .’” 88 It functions like a private law firm, with the 
president as its only client. Accordingly, it often presents the president 
with aggressive interpretations of the law that suit his own purposes. 
Many signing statements, for example, followed after olc memoranda 
stated that so-called intrusions into the exclusive domain of the executive 
branch were unconstitutional . 89 However, these memoranda can func¬ 
tion as a sword as well as a shield . 90 They may advise the president that 
he need not heed the laws as they are written. This has been described as 
a ‘“Get Out of Jail Free Card’ for the party seeking the opinion .” 91 olc 
memoranda can also specify the particular interpretation of the law that 
will govern, despite Congress’s intentions to the contrary. 

The possibility of executive law-making by the olc is particularly 
problematic because this office is both unaccountable to Congress and a 
highly politicized body. The head of the agency and all four of his deputies 
are political appointees of the current president. The tenure of the attor¬ 
neys who serve under these appointees is generally shorter than that of 
the president . 92 This politicization and the self-serving legal interpreta¬ 
tions that it fosters are exacerbated by the fact that these opinions are 
confidential, protected by assertions of “deliberative prerogative” and at¬ 
torney-client privilege, despite the fact that they may purport to make 
law, in addition to opining upon it . 93 

That said, it is best to begin a survey of the olc memoranda with a 
description of how they can serve the president and his agents in a de¬ 
fensive capacity. As a former head of the olc opined: 

It is practically impossible to prosecute someone who relied in 

good faith on an olc opinion, even if the opinion turns out to 

be wrong ... olc speaks for the Justice Department, and it is the 
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Justice Department that prosecutes violations of criminal law. If 
the olc interprets a law to allow a proposed action, then the Jus¬ 
tice Department won’t prosecute those who rely on the olc ruling. 
Even independent counsels would have trouble going after some¬ 
one who reasonably relied on one ... It is one of the most momen¬ 
tous and dangerous powers of the government. 94 

olc memoranda, purportedly interpreting the aumf, were used to 
authorize the violation and protect the violators of numerous non¬ 
derogable rights. However, these memoranda were also used for a more 
fundamental and troubling purpose: to prolong and expand the state of 
emergency that allowed the executive to assume further powers. One par¬ 
ticular claim of this nature found in the olc memoranda was the argu¬ 
ment that the aumf allowed the executive to order the invasion of Iraq 
without further authorization from Congress . 95 This was done to build 
support for an aggressive war and with the additional aim of destabiliz¬ 
ing the rule of law. 

OLC Memoranda Authorizing an Invasion of Iraq 

As was the case before the 1990-91 Gulf War, Dick Cheney resisted the 
suggestion that the executive should obtain an authorization for the use 
of military force from Congress. Bush administration officials were can¬ 
did about their reasons for avoiding this, at least when speaking anony¬ 
mously, saying: “We don’t want to be in the legal position of asking 
Congress to authorize the use of force when the President already has 
that full authority.” 96 The executive was able to take this position be¬ 
cause of the memoranda of its own lawyers. 

First, they argued that the aumf “encompassed such action,” and sec¬ 
ond, that the executive possessed reserve constitutional powers that 
would allow it to do this on its own initiative, were this not the case. 97 
The first argument was quite problematic, as it rested on the administra¬ 
tion’s claims that Saddam Hussein’s regime was sheltering members of al 
Qaeda, which did not appear even minimally plausible, owing to the well- 
documented animosity between the Baathist regime and Islamism. 98 

Despite this implausibility, the executive argued that Hussein was 
sheltering “terrorists,” and noted that the signing statement did not limit 
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the use of military force to only those individuals involved in planning 
and executing the 9/11 attacks. This was a rather poor justification, as it 
turned out that the “terrorists” to which the executive referred were 
members of Mujahedin-e Khalq, a group that focused its efforts exclu¬ 
sively on overthrowing the Islamist regime in Iran." The executive settled 
upon the theory that Iraq was planning terrorist attacks against the United 
States, which the signing statement purportedly authorized the president 
to pre-empt, no matter where they might originate. It was argued that 
this attack might involve the nonexistent weapons of mass destruction, 
which formed the central premise of the executive’s argument that it was 
empowered by international law to attack that nation. “Secretary of State 
Colin Powell even raised the alarming prospect that ... pilotless aircraft 
could sneak into the United States to carry out poisonous attacks on 
American cities.” 100 

These claims also failed to meet the minimum requirements of plau¬ 
sibility, even in the overheated media environment that followed the 9/11 
attacks. Descriptions of drones that could spread chemical or biological 
weapons were revealed to be references to a “primitive craft - its wings 
held together by tin foil and duct tape and two wooden propellers - [that] 
looked more like a high school science project than the ‘smoking gun’ 
that could spark a war.” 101 

Since the executive could not convince the legislature that Iraq was 
connected with the 9/11 attacks or that it was planning terrorist attacks 
on the United States, it was forced to argue that it possessed inherent au¬ 
thority to launch an attack against that nation for an entirely different 
reason. They argued that Iraq had not divested itself of weapons of mass 
destruction as the un ordered in 1991. However, the olc argued that the 
executive possessed the inherent authority to enforce this command, 101 
even after the un failed to sanction an attack on that basis. 

In essence, the executive resorted to the argument that it could launch 
an aggressive war on its own initiative. The alleged source of law for this 
proposition was an internal and secret olc memorandum that argued 
for the existence of constitutional reserve powers that empowered the 
executive to act as he saw fit in the interests of national security. 
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OLC Memoranda Creating a Parallel Legal System Devoted to Violating Non-derogable 
Rights and Prolonging the Emergency 

Dicey noted when proposing his definition of the rule of law that one of 
its key features is its guarantee of regular legal procedures for all those ac¬ 
cused of crimes. This precludes the creation of special courts controlled 
by the executive branch that deprive suspects of the basic protections of 
due process. However, creating this system was a priority for the execu¬ 
tive after the 9/11 attacks. Furthermore, these military tribunals were cre¬ 
ated though executive law-making, thereby violating two of the minimum 
requirements of the rule of law. This was done as part of a plan to prolong 
the state of war and political crisis that its architects hoped would allow 
for a permanent return to the imperial presidency. 

The creation of these special executive tribunals and the detention 
regime established under their jurisdiction at Guantanamo Bay was un¬ 
dertaken with the goal of giving the executive freedom to ignore the most 
basic safeguards preserved by the rule of law. Foremost among these are 
the rights to be free from prolonged arbitrary detention and torture. It 
created this regime to violate these non-derogable rights while immune 
from all oversight and possible restraint. This is a situation that is not 
merely a violation of the core norms of the rule of law - it is the creation 
of a legal order that is its exact opposite. 

In addition, the executive branch had an underlying goal for pre¬ 
cisely these violations of non-derogable rights within the detention fa¬ 
cilities that struck at the heart of the rule of law: it put these measures 
into place with the goal of obtaining false confessions that would make 
the case for further military campaigns, thereby prolonging the state of 
emergency and allowing for additional consolidation of power within 
the executive branch. 

OLC Memoranda Establishing Special Tribunals The Bush administration has 
consistently characterized the commissions that it erected after the 9/11 
attacks as normal features of its military justice system, employing ortho¬ 
dox procedures to deal with individuals who traditionally would have 
been subjected to military trials. 103 These assertions are false. 

The United States has a system of law known as the Uniform Code of 
Military Justice (ucmj ). This code was created by Congress, pursuant to 
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the authority granted by the Constitution’s article I, § 8, in 1950. It is 
the latest iteration of Articles of War established by Congress that date 
back to a code enacted in 1806, which itself replaced regulations dating 
to the Revolutionary War. 104 In addition to providing regulations for the 
disciplining of members of the armed forces, the ucmj also specifies that 
other classes of individuals may be subjected to its jurisdiction, such as 
prisoners of war, and details the legal basis for their trial and punishment 
as war criminals. 105 

Although Congress established the jurisdiction and procedures of the 
nation’s military justice system, the executive, over the protests of many 
dissidents, including the military’s own lawyers, 106 created a new set of 
procedures after the 9/11 attacks, which would redefine who could be 
detained and tried, and how they would be treated in custody. This ef¬ 
fort began in October 2001, when lawyers from the White House Coun¬ 
sel’s Office were charged with drafting an executive order that would set 
up the new military commissions. 107 Even before the olc gave its im¬ 
primatur to the executive’s plan, it was decided that the commissions 
would admit “any evidence ‘of probative value’” (i.e., no matter how 
that was obtained, including by means of torture), and that the com¬ 
mission’s judgments would be subject to “no review of any U.S., foreign, 
or international courts.” 108 

After lawyers participating in a State Department initiative argued 
that this would require a specific authorization from Congress, the exec¬ 
utive directed its lawyers to bypass the State Department and the Na¬ 
tional Security Council. Vice-President Cheney finalized the order setting 
up the tribunals over the US attorney general’s vociferous objections. 109 
“Cheney circumvented normal government processes” in doing so, pre¬ 
venting the relevant officials from making their views known, especially 
where they might have objected to his views about the proper scope of ex¬ 
ecutive power. 110 Observers within the executive branch wondered how 
to finesse the question of presidential authority to order commissions that 
ignored both a statute and the Constitution. The answer was provided by 
the olc, which wrote a secret memorandum to that end. 

The memorandum’s author, Patrick Philbin, had no experience in 
constitutional law. He had joined the olc a month earlier with the un¬ 
derstanding that he “would handle only questions of administrative 
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law.” 111 Nevertheless, Philbin was selected to write this vital memo¬ 
randum, titled “Legality of the Use of Military Commissions to Try Ter¬ 
rorists.” 111 In it, he argued that the aumf and inherent constitutional 
reserve powers authorize the president to establish these tribunals. No¬ 
tably, the only case that Philbin cites in the summary introducing his 
argument is Ex Parte Quirin. 

This case involved a gross abuse of justice in which the president ini¬ 
tiated an ex parte communication with the chief justice, indicating that he 
would never comply with any order to release the defendant, which ulti¬ 
mately ended with the court’s decision to allow the executive to execute 
an American citizen despite the fact that the conviction depended upon 
hearsay. It did so in the absence of a judicial opinion justifying this order, 
as the justices who had agreed on the result could not agree upon a ra¬ 
tionale until several months later. 

The aumf had not explicitly authorized the creation of military com¬ 
missions. Furthermore, Congress had already expressly defined the juris¬ 
diction and procedure of military tribunals in the ucmj, in a manner that 
should have precluded the executive’s plans. Accordingly, the argument 
of Philbin’s secret memorandum was strained and circular. He argued that 
the ucmj’s text should not be construed as “restricting the use of military 
commissions” set up unilaterally by the executive, because if the statute 
was read that way, this would constitute “an infringement on core exec¬ 
utive powers,” thus begging the question of whether these powers existed. 
This memorandum also inaugurated the trend of using “contingent con¬ 
stitutional arguments [based on exceptionally aggressive interpretations 
of inherent executive powers] to preserve authorization for executive ac¬ 
tion even in the event that relevant statutes were found to prohibit it.” 113 
This argument flies in the face of The Steel Seizure Case and the minimum 
requirements of the rule of law, which make it clear that the legislature 
must have the power to prohibit executive rulemaking, especially when the 
executive branch seeks to ignore jus cogens norms. 

On 13 November 2001, on the basis of the olc memorandum, which 
followed the draft order given to Philbin by Cheney’s counsel David 
Addington, Bush signed the “Military Order.” While the ostensible ra¬ 
tionale for the order was to provide for the trials of the terrorists who 
plotted the 9/11 attacks, it became apparent that the Military Order al- 
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lowed for a wide range of activities, against a broad number of subjects. 
The first use to which it was put was to authorize military detention. 

Memoranda Authorizing Indefinite Arbitrary Detention The Military Order “directed 
the Secretary of Defense to create military tribunals and to take into cus¬ 
tody at once anyone the President names as subject to the Order.” 114 The 
creation of the tribunals’ jurisdiction thus justified the immediate deten¬ 
tion of anyone whom the executive nominated. The order did not specify 
that only those suspected of a connection with the 9/11 attacks could be 
apprehended and detained; it merely required that the executive affirm 
that it had “reason to believe” that they are involved in some form of 
“international terrorism,” 115 echoing the signing statement’s broadening 
of the aumf from retribution against the 9/11 plotters to an unbounded 
global war on terror. Despite this, the executive promised Congress that 
the executive would imprison only “foreign enemy war criminals,” 116 a 
claim that was soon exposed to be false. 

On the contrary, the executive repeatedly attempted to expand the tri¬ 
bunals’ jurisdiction, such that it would have unlimited freedom of action 
to subject those it nominated to violations of their non-derogable rights. 
The executive attempted to ensure that it would be able to apprehend 
and indefinitely detain anyone, without restriction. This incarceration 
rises to the level of a violation of the non-derogable right not to be sub¬ 
jected to prolonged arbitrary detention. The executive refused to provide 
any timeline for adjudication of its claims, or even any due process at all, 
by blocking detainees’ attempts to obtain judicial review of the execu¬ 
tive’s detention orders with petitions for writs of habeas corpus. 

After the invasion of Afghanistan, the executive quickly obtained pris¬ 
oners, some of whom were foreigners suspected of involvement with al 
Qaeda, at least by those who sold them for bounties to the cia. The ex¬ 
ecutive claimed that they could hold these prisoners as unlawful combat¬ 
ants without first allowing them to prove that this status was inapplicable 
as required by Protocol I to the Geneva Conventions. 117 It did so on the 
basis of olc memoranda that interpreted international law in a manner 
that would allow for complete discretion on the part of the executive. 

A draft olc memorandum, from January 2002, written by John Yoo, 
flatly stated that the Third Geneva Convention’s protections did not 
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extend to members of al Qaeda. Yoo extended the category of those 
whom the executive could hold under the commissions’ jurisdiction to 
include Taliban soldiers who fought openly and in an organized fashion. 
He claimed that because this government was not recognized as legiti¬ 
mate, it was not a continuing party to the Third Geneva Convention. 118 
The finalized memorandum argued that despite the fact that the Taliban 
was the de facto government of Afghanistan, they were not entitled to 
the conventions’ protections because it was a “failed state.” It also ar¬ 
gued that even if the Geneva Conventions did apply, the executive pos¬ 
sessed the power to “determine that they [the detainees] all, as a class, 
could be said to fall outside of the definition of prisoners of war.” 119 

The Obama administration has continued most of these policies. First, 
in May 2009, the president accepted several key premises of the detention 
regime; namely, that certain prisoners could be held indefinitely without 
trial, while others could be tried by military commissions. 110 Later that year, 
the administration then revived the then-dormant commissions by initiat¬ 
ing new proceedings against five detainees. 111 The administration has con¬ 
tinued to press the same tenuous arguments for executive supremacy in the 
litigation brought by detainees seeking writs of habeas corpus. In particu¬ 
lar, the executive continues to appeal orders that detainees be released, in¬ 
cluding those who the executive admits are factually innocent. It argued in 
these appeals that federal district judges lack any power to order the release 
of detainees who have been properly granted the writ. 111 

President Obama, however, has managed to avoid significant criticism 
for perpetuating these policies, largely because many believe he made a 
good-faith effort to reverse the course set by the Bush administration. 
This is false, but it is an understandable error, given the many statements 
that the president has made about his desire to “close Guantanamo,” 
something that was a key promise of his electoral campaign in 2008 and 
which he reiterated shortly after being admitted to office. 113 This misun¬ 
derstanding stemmed from the supporters of the new president’s opti¬ 
mism and willingness to read much more into his promises than what 
was intended. 

When running for office, Obama promised only to “close Guantana¬ 
mo”; after his election, he revealed that this was a promise to attempt to 
shutter one custodial facility. This statement did not imply that he would 
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dismantle the military detention regime. That fact is made clear by the per¬ 
tinent executive order, which explicitly charged various departments with 
identifying new sites at which the same prisoners would be held, on the 
same authority. 124 Anonymous leaks soon revealed that the executive was 
considering purchasing a disused prison in Illinois to this end. 125 

This plan to relocate Guantanamo quickly ran afoul of bipartisan 
Congressional opposition, because the proposal would require spending 
money within the United States, something which Congress can control 
easily through its power of the purse. 126 This opposition makes it possi¬ 
ble for the executive to shift the blame for the failure to “close Guanta¬ 
namo” to the legislature, as do laws that require executive certification 
when detainees are released to third countries. 127 

This disguises the fact that the executive possesses incontrovertible 
power to dismantle the entire detention regime by merely releasing 
every detainee. Under the National Defense Authorization Act of 2011, 
the president possesses the power to release any detainee, should he 
invoke “reasons of national security.” 128 The executive could simply 
do this passively, by not opposing requests for the writ of habeas cor¬ 
pus. However, for undisclosed reasons, the Obama administration has 
fought hard in the courts to preserve this detention regime, which vi¬ 
olates one non-derogable right directly while facilitating the violation 
of others. One should note that it has used this battle as an opportu¬ 
nity to reassert claims of executive supremacy that are inconsistent with 
the rule of law. For example, in 2011 the Obama administration issued 
an executive order re-authorizing indefinite detention, arguing implic¬ 
itly that it possessed the power to do so independent of any delegation 
of legislative authority. 129 

None of the arguments in support of executive power to create and 
maintain a parallel regime of indefinite arbitrary detention were well- 
founded. The Inter-American Commission on Human Rights (iachr) 
took issue with this analysis, and pointed to the incompatibility of the 
executive’s position and the rule of law. The iachr noted that these mem¬ 
oranda amounted to a carte blanche from the executive to itself: 


According to official statements from the United States govern¬ 
ment, its Executive Branch has most recently declined to extend 
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prisoner of war status under the Third Geneva Convention to the 
detainees, without submitting the issue for determinations by a 
competent tribunal or otherwise ascertaining the rights and pro¬ 
tections to which the detainees are entitled under US domestic or 
international law. To the contrary, the information available sug¬ 
gests that the detainees remain entirely at the unfettered discretion 
of the United States Government . 130 

The i achr correctly concluded that the executive was simply declar¬ 
ing that these detainees were subject to the jurisdiction of its commis¬ 
sions, which were entirely the creature of the executive branch. Not only 
did the executive set them up in a manner that ignored a statute that re¬ 
mained in force, but it did so via an order that “installs the executive 
branch as lawgiver as well as law-enforcer, and law-applier, asserting 
for the executive branch the prerogative to revise the jurisdictional de¬ 
sign of the system as it goes along .” 131 As the Supreme Court observed, 
the “blending of executive, legislative, and judicial powers in ... one 
branch of government is regarded as the very acme of absolutism .” 132 It 
is also important to note that this is the exact opposite of what the rule 
of law requires. 

The olc created the legal rationale for a system of executive detention 
at Guantanamo Bay that resulted in some prisoners being held for over 
a decade without any semblance of legal process. Rendering this deten¬ 
tion completely arbitrary required that it be insulated from any form of 
judicial review. This was a key objective for the executive when this sys¬ 
tem was being established. Even before the decision was made to transfer 
detainees to Guantanamo, Yoo and Philbin opined that anyone trans¬ 
ferred there would have no access to habeas corpus . 133 These officials 
came to this conclusion even before the olc had concluded that the ex¬ 
ecutive possessed the legal power to commit detainees to that facility. 

Indeed, the executive’s decision to locate the detention facility at 
Guantanamo Bay was largely motivated by the belief that the federal 
courts would not entertain petitions from detainees held there. They de¬ 
cided to erect a “legal black hole ” 134 where those who were detained on 
the say-so of the executive could be held for years without access to the 
courts. The executive contended that anyone could be held in such a fa- 
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cility, with one exception: US citizens, as this was explicitly forbidden by 
the Non-Detention Act of 1971. However, the olc soon drafted new 
memoranda that again stated that executive was simply not bound by 
that law when it impeded its freedom to act in the interest of national 
security, and shortly thereafter even American citizens were subjected to 
prolonged arbitrary detention. 

On 8 May 2002, US citizen Jose Padilla was arrested in Chicago 
pursuant to a material witness warrant issued by a federal court. The 
following month, President Bush issued an order directing Secretary of 
Defense Donald Rumsfeld to take custody of Padilla. This was purport¬ 
edly authorized by olc memoranda, 135 which referenced the executive’s 
“inherent powers as Commander in Chief.” 136 Similarly, the authority of 
the Domestic War Powers Memo and the Military Commissions Memo 
were invoked to authorize the transfer into military custody and deten¬ 
tion of Ah Saleh Kahlah al-Marri, a Qatari national in the United States 
lawfully in possession of a student visa, which should have given him the 
legal protections due to a citizen, albeit temporarily. 137 A Senate Judiciary 
Committee Majority Staff Report described these two cases as follows: 

The al-Marri case, like the Padilla case, has the following features: 
the civilian arrest of a person lawfully in the United States; the 
order by the President that the person be turned over to military 
custody for potentially indefinite incarceration ... the denial to that 
individual of legal counsel and other essential aspects of due pro¬ 
cess to permit him to challenge the bases of his detention; the claim 
that the President enjoys such powers over the individual’s right to 
liberty as Commander in Chief ... The implications of the Presi¬ 
dent’s view of his power are obvious and ominous: “This intoler¬ 
able reading of the law would leave a President free to suspend the 
rights of anyone, including American citizens.” 138 

It was unclear to many at the time why the executive branch was so 
committed to creating a legal black hole. They asked how the utility of 
the Guantanamo Bay camp could possibly outweigh the considerable 
loss of respect the United States suffered in the international commu¬ 
nity, when even the leading jurists of its staunchest allies lined up to con- 
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demn this practice? 139 The answer only became clear after leaks revealed 
more about the nature of the questioning of its prisoners, and after it 
was revealed that the olc was arguing that detainees should not be for¬ 
mally charged or given Geneva Convention protections in order “to fa¬ 
cilitate interrogations.” 140 Various memoranda made it clear that the end 
not only justified the means, it was the reason these means were adopted. 
White House counsel Alberto Gonzales wrote that the “nature of the 
new war places a high premium on ... the ability to quickly obtain in¬ 
formation from captured terrorists and their sponsors ... [this] new 
paradigm renders obsolete Geneva’s strict limitations on questioning of 
enemy prisoners.” 141 The executive was determined to free itself of even 
the most basic international norms, such that it possessed complete free¬ 
dom of action to violate non-derogable rights in secret - breaking free 
of the rule of law. 

OLC Memoranda Authorizing Torture Torture was not incidental to the prolonged 
involuntary detention at Guantanamo Bay. While there are many reports 
of atrocious conditions and of casual abuse by the facility’s staff that 
would suffice to support findings of torture or degrading treatment, these 
pale in comparison to the techniques that were authorized at the highest 
level of the executive branch and then employed in order to obtain spu¬ 
rious information from the detainees. 

Again, this behaviour was specifically prohibited by both domestic 
and binding international law. Even torture outside of the United States 
is specifically prohibited by federal law, I4i and the Convention against 
Torture 143 is both customary international law and an international in¬ 
strument ratified by the United States. What this means is that even if 
the olc’s conclusion that the Geneva Conventions did not apply to the 
detainees, these instruments barred it. However, the olc proved itself 
perpetually prepared to give the executive complete discretion to violate 
non-derogable human rights. 

John Yoo drafted a memorandum (on behalf of Jay Bybee) which con¬ 
cluded that the state of war created by the aumf relieved the executive 
of the burden to respect these prisoners’ rights. Insofar as the president 
possessed the power to command the army on the battlefield, Yoo ar- 
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gued, he had unreviewable authority to direct how prisoners should be 
interrogated. Legislative and judicial “restrictions on] the President’s ple¬ 
nary power over military operations, including the treatment of prison¬ 
ers” would, according to Yoo, be “constitutionally dubious.” 144 

The claim that inherent constitutional reserve powers allowed the ex¬ 
ecutive to authorize torture was put more forcefully in another memo¬ 
randum written by Yoo and signed by Bybee seven months later. In it, 
they claimed that “[a]ny effort to apply [laws against torture] in a man¬ 
ner that interferes with the President’s direction of such a core war mat¬ 
ter thus would be unconstitutional.” 145 Here, the olc claimed that any 
laws that Congress might pass to forbid torture would be ineffective. The 
executive simply could not be restrained by another branch of govern¬ 
ment when it decided to commit these violations of non-derogable rights. 
When it came to torture, the executive “was above the law.” 146 

The olc memorandum signed by Bybee explicitly authorizes torture. 
It also describes waterboarding in detail, as follows: “In this procedure, 
the individual is bound securely to an inclined bench, which is approxi¬ 
mately four feet by seven feet. The individual’s feet are generally elevated. 
A cloth is placed over the forehead and eyes. Water is then applied to the 
cloth in a controlled manner. As this is done, the cloth is lowered until it 
covers both the nose and mouth.” 147 It should be noted that this is not 
“simulated drowning” but actual asphyxia, which quickly causes death if 
the torturer does not carefully monitor the victim’s oxygen levels. It is a 
sign of these memoranda’s paucity of analysis that they failed to note that 
waterboarding had been repeatedly recognized as torture in international 
law, particularly at the International Military Tribunal for the Far East, 
where American military judges presided, 148 and in American law: 149 
“Historical analysis demonstrates that U.S. Courts have consistently held 
that artificial drowning interrogation is torture, which, by its nature, vio¬ 
lates U.S. statutory prohibitions.” 150 

Once approved, waterboarding was applied without any sense of pro¬ 
portion. While just one session of this form of torture can leave psycho¬ 
logical scars that last for years, a cia briefing document reveals that one 
detainee was water boarded 183 times. 151 This detainee confessed during 
interrogation that he “was responsible for the 9/11 operation, from A to 
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Z,” and that he was responsible for plotting the assassinations of Jimmy 
Carter and Pope John Paul II and the 1993 World Trade Center bomb¬ 
ing. It is clear that at least some of these confessions were false, as it is was 
established beyond all reasonable doubt that this last crime was the work 
of others. 152 The detainee himself alleges that he revealed false informa¬ 
tion “to please his captors,” including statements incriminating innocent 
parties. Even US authorities recognize this to be the case. “One cia offi¬ 
cial cautioned that many of [his] claims during interrogation were ‘white 
noise’ designed to send the U.S. on wild goose chases or to get him 
through the day’s interrogation session.” 153 This, however, has not pre¬ 
vented the olc from arguing that waterboarding this detainee produced 
results when justifying the use of torture. One unfounded claim refer¬ 
enced in subsequent memoranda was that the waterboarding of the 
detainee helped to foil a major plot to destroy Los Angeles’ Library 
Tower. 154 This is an illogical assertion, as the plot was abandoned by the 
conspirators a year before this detainee was captured. 155 

There is no credible information that waterboarding yielded action¬ 
able intelligence, 156 which is not surprising, as the leading experts in in¬ 
terrogation have long derided the efficacy of torture. 157 It is difficult to 
explain the executive’s single-minded focus on promoting this and other 
methods of torture, especially over the objections of its own military and 
experienced interrogators from the FBI, the International Committee of 
the Red Cross, the governments of certain key allies, and the united front 
of civil society. 158 The executive’s motivation becomes clearer when one 
considers why torture has been used in the past: to break detainees’ spir¬ 
its and to extract false confessions. Indeed, waterboarding in particular 
was identified by Americans as a particularly useful technique for this 
purpose when it was used by its adversaries. 159 

A 2008 Senate Armed Service Committee report identified the partic¬ 
ular false confession that the executive was pushing its torturers to ob¬ 
tain from detainees. The executive sought confessions that al Qaeda was 
sponsored by Iraq during Hussein’s dictatorship. 160 The report details that 
Department of Defense “reverse engineered ... Cold War communist tech¬ 
niques [e.g., waterboarding] used to secure false confessions,” 161 as a 
response to pressure from senior executive officials. Major Paul Burney 
testified before the committee that “while we were there [at Guantanamo 
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Bay] a large part of the time we were focused on trying to establish a link 
between A 1 Qaeda and Iraq and we were not being successful in estab¬ 
lishing a link between A 1 Qaeda and Iraq. The more frustrated people got 
in not being able to establish this link ... there was more and more pres¬ 
sure to resort to measures that might produce more immediate results.” 161 

This pressure for torture aimed at producing false confession came 
from the highest reaches of the executive branch. The Armed Services 
Committee report details how Paul Wolfowitz called “to express con¬ 
cerns about insufficient intelligence production” at Guantanamo Bay; 
that it had not yielded a link to Iraq. Wolfowitz suggested that the inter¬ 
rogators use more brutal methods. Another intelligence official confirmed 
this account and specified why these interrogations were so persistent, 
and why “extreme methods were used ... for most of 2002 and into 
2003, Cheney and Rumsfeld, especially, were also demanding proof of 
the links between al Qaida and Iraq.” 163 Lawrence Wilkerson, former 
chief of staff to Secretary of State Powell, also asserted that Cheney per¬ 
sonally ordered waterboarding of detainees shortly before the interroga¬ 
tors produced a breakthrough in obtaining the false confession that the 
executive was seeking in February 2002. 164 

In February 2002, the torture authorized by the olc finally produced 
the desired results. Ibn al-Shaykh al-Libi was waterboarded regularly 
until he “confessed” that Iraq trained al Qaeda members to use chemical 
and biological weapons. Immediately afterwards, “[al-]Libi’s statements 
became a key basis for the Bush-Cheney administration’s claim, in Sec¬ 
retary of State Colin Powell’s pre-war United Nations Security Council 
presentation,” which stated that “Al Qaeda continues to have a deep in¬ 
terest in acquiring weapons of mass destruction ... I can trace the story 
of a senior terrorist operative [al-Libi] telling how Iraq provided training 
in these weapons to Al-Qaida. Fortunately, this operative is now detained, 
and he has told his story.” 165 

Al-Libi soon recanted his statements, however, and the cia admitted 
that he “had no knowledge of such training [in weapons of mass de¬ 
struction by Iraqi agents] or weapons and fabricated the statements be¬ 
cause he was terrified of further harsh treatment.” 166 He then was seen as 
a potential embarrassment, and dealt with accordingly. Rather than being 
put on trial before a military commission, he was transferred to Libya in 
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2006, despite the fact that refoulement to that country violated the Con¬ 
vention against Torture’s provisions barring the repatriation of those who 
would be subjected to further abuse. 167 

Human Rights Watch (hrw) rediscovered al-Libi in a Libyan prison 
in April 2009, after having lost track of him when the United States re¬ 
fused to disclose his whereabouts. Within a week of this visit, he was 
dead of what his captors described as a suicide. However, “Those with 
whom Human Rights Watch spoke who knew al-Libi said he was very re¬ 
ligious and cited this as the main reason why they were surprised by - and 
disbelieved - the government’s claim that he had committed suicide.” 168 
Photographs obtained by hrw show a sheet looped around his neck and 
attached to the wall, but his feet are “firmly on the ground” and his body 
was marked with “large” and “dark” bruises and long “scratches.” 169 

His death occurred as a Senate report into torture was nearing com¬ 
pletion, something which Powell’s former deputy Wilkerson insinuated 
not to be coincidental. He described al-Libi’s death by noting that “al-Libi 
just ‘committed suicide’ in Libya.” At that time, several US lawyers work¬ 
ing with tortured detainees were attempting to get the Libyan govern¬ 
ment to allow them to interview al-Libi. 170 Wilkerson’s suspicions were 
shared by the hrw’s Laura Pitter, who confirmed that al-Libi’s testimony 
to the Senate committee might have had a very negative effect on the ex¬ 
ecutive: “I would speculate that he was missing because he was such an 
embarrassment to the Bush administration. He was Exhibit A in the nar¬ 
rative that tortured confessions contributed to the massive intelligence 
failure that preceded the Iraq War.” 171 

That narrative should also include that olc memoranda that autho¬ 
rized the prolonged arbitrary detention and torture of these detainees freed 
the executive of all of the limitations of domestic and international legal 
obligations, and clarify that this was done with a purpose that challenged 
the rule of law’s fundamental norms. The aim of the executive’s violations 
of non-derogable rights was to make the case for an aggressive war, which 
would serve to prolong the wartime emergency. This would then allow 
the executive to further entrench its immunity from the law and freedom 
from the oversight and control of the other branches of government. 

Additionally, as the authorization of the detention and torture of 
Padilla and al-Marri make clear, the olc was determined to give the ex- 
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ecutive complete freedom of action to violate non-derogable norms not 
only outside of, but within the nation’s borders. To do so, it needed to vi¬ 
tiate the Foreign Intelligence Surveillance Act. 

Memoranda Authorizing Intelligence Agencies ’ Surveillance One of the most promi¬ 
nent statutes passed during the congressional resurgence against the ex¬ 
ecutive lawlessness was the fisa. It specified that even if the executive 
believed it needed to conduct surveillance of citizens in the interests of 
national security, it needed to obtain warrants. The phrase “in the inter¬ 
ests of national security” had served previously as a nebulous catch¬ 
all allowing for complete freedom of action, but after fisa the executive 
would need to obtain judicial warrants even when it invoked that ratio¬ 
nale. Like many pieces of legislation that were passed in the wake of 
Watergate, fisa reiterated that the executive was subject to the Consti¬ 
tution’s clear commands. In this case, the requirement that judicial offi¬ 
cers specifically describe and delimit search parameters after probable 
cause is set out in the Fourth Amendment. 

This limitation on executive power was seen as a crucial means of pre¬ 
venting the executive from obtaining sufficient leverage to make another 
push for supremacy and unaccountability. In 1976, Senator Church 
“warned that total tyranny would result if the agency were to turn its 
awesome technology against domestic communications.” 172 Church was 
not referring to the fbi or the cia, but the nsa, an agency devoted to 
using its massive computing resources to gather vast amounts of data, 
out of which it might winnow actionable intelligence. It became one of 
the key tools after the post-Watergate reforms, as “[t]he law has not kept 
up with communications technology and the technology of spying.” 173 
Few could have imagined at that time that the nsa would one day have 
the resources to record and review every telephone call between the 
United States and another country. 

fisa’s warrant requirement ostensibly prevented the nsa conducting 
a massive surveillance program involving all of the electronic commu¬ 
nication within the United States, one which would dwarf Operation 
Minaret and the other unlawful programs exposed by the Church Com¬ 
mission. After the 9/11 attacks, the executive was unhappy with these 
restrictions. In October 2001, Cheney asked what sort of program would 
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be possible if the nsa were not constrained by the laws. 174 After learn¬ 
ing about the nsa’s capabilities, Cheney presented a draft authorization 
for surveillance unconstrained by fisa to President Bush. The executive 
“did not seek legislation. They would rely on the president’s asserted 
authority as commander in chief to defy explicit prohibitions of law.” I7S 
Only later, when the olc was called upon to provide a minimally plau¬ 
sible justification, would it argue that this was also implicitly authorized 
by the aumf. 

The argument that the hostilities authorized by the aumf relieved the 
executive of the burden of complying with fisa’s warrant requirement 
was implausible on its face. The statute itself expressly considered the pos¬ 
sibility of a congressional declaration of war, and stated that this would 
give the executive only a fifteen-day grace period before its provisions 
would return into force. Other contemporaneous legislation, namely the 
usa Patriot Act, as passed on 26 October 2001, altered the time period 
during which the executive would need to present the warrant applica¬ 
tion to the judge, but left the requirement itself firmly intact. 176 

Once again, Yoo was asked to provide a legal opinion that would allow 
the executive to claim that it was not violating the law when it chose to 
ignore the commands of the legislature and the judiciary. By this time, 
however, it was clear that the executive was deciding to disregard a statute 
and the Constitution even before it asked for what purported to be a neu¬ 
tral evaluation and interpretation of the relevant legal framework. 

Yoo and Robert Delahunty’s memorandum concluded that the United 
States was a battlefield after the 9/11 attacks, and the new program could 
therefore be justified as the collection of “battlefield intelligence.” In a 
shocking lapse, the memorandum failed to mention fisa. They preferred 
to address the Fourth Amendment rather than clarify the burden fisa 
imposed on the executive, in a statute that was passed with the intention 
of preventing exactly the sort of program that was currently being im¬ 
plemented. 177 This level of negligence was only possible because these 
memoranda were classified, despite the fact that they were considered 
binding law within the executive branch, and because they allowed for 
the creation of a surveillance program of staggering size and scope. 
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The program, which was first titled “Total Information Awareness,” 
quickly became a sprawling enterprise: 

The U.S. government was sweeping in emails, faxes and telephone 
calls made by its own citizens, in their own country. Transactional 
data, such as telephone logs and e-mail headers, were collected by 
the billions ... The program branched out from the nsa. Other 
government agencies, including the cia, the FBI, and elements of 
the Defense Department, used information gleaned from the nsa 
to do additional surveillance. Vehicles could be tagged. Cell phones 
could be located, even when switched off. Cash machines, credit 
cards, bank transfers, changes of address, air and hotel and rental 
car reservations - all of these could help the government track not 
only the activities but the physical locations of its targets. 178 

All of this was illegal, and precisely what Congress banned explicitly 
in statutes after the scope of the executive’s misuse of the intelligence ser¬ 
vices and the “White House horrors” were revealed by the Church Com¬ 
mittee. The executive decided to overrule fisa, the Keith case, and the 
Fourth Amendment. It did so in secret and then obtained classified advice 
that could have only approved of such activity either due to manifest bias, 
ineptitude, or both. Most importantly, it concluded that the executive 
could take this action because of constitutional powers that it did not 
possess. Moreover, if it did in fact possess this ability to ignore the laws 
in the interest of national security, the rule of law that was reconstructed 
after Watergate would no longer exist. 


Defending Inherent Executive Reserve Powers 

The olc memoranda written between 2001 and 2003 made two sets of 
arguments. First, that Congress implicitly authorized the violation of non¬ 
derogable rights and the abrogation of statutes and treaties when it passed 
the aumf. Second, that the executive possessed inherent constitutional 
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reserve powers that allowed it to ignore even the most explicit prohibi¬ 
tions of domestic and international law pertaining to jus cogens norms. 
The olc’s arguments about the aumf are not plausible, given the leg¬ 
islative history of the statute that reveals its limited purpose, and which 
shows that Congress rejected the interpretation which the executive sub¬ 
sequently gave to the bill. 

The consensus within the American legal profession was that these 
memoranda were not merely incorrect, but egregiously negligent. One 
memorandum in particular was the subject of a “near consensus that the 
legal analysis was bizarre .” 179 For example, Dean Harold Koh of the Yale 
Law School described the memorandum authored by Yoo and signed by 
Bybee as “perhaps the most clearly erroneous legal opinion I have ever 
read.” l8 ° Another highly qualified observer commented that this memo 
“has no foundation in prior olc opinions, judicial decisions, or in any 
other source of law .” 181 

The reasoning of all of the memoranda written by Yoo, Bybee, and 
Philbin was so problematic that after the change of administration in 
2009, the Department of Justice’s olc withdrew at least some of these, 
along with another written by Steven G. Bradbury. 182 This effectively 
struck down the “law” that they established within the executive 
branch. The Department’s Office of Professional Responsibility (opr) 
then brought an investigation against officials involved in the production 
of these memoranda for ethical violations. 

These senior career members of the opr concluded that Yoo “know¬ 
ingly failed to provide a thorough, objective, and candid interpretation of 
the law .” 183 “Yoo placed his desire to accommodate the client [the head 
of the executive branch] above his obligation to provide thorough, ob¬ 
jective, and candid legal advice, and that he therefore committed inten¬ 
tional professional misconduct .” 184 The opr also found that “Bybee 
knew or should have known that there was a substantial likelihood that 
the Bybee Memo did not present a thorough, objective and candid view 
of the law ... he acted in reckless disregard of his obligation to provide 
thorough, objective and candid legal advice .” 185 

The investigation took over four years to complete, and the opr only 
made its finding of professional misconduct after concluding that no 
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reasonable doubts were possible as to Yoo and Bybee’s culpability. How¬ 
ever, in what was labelled an “unusual step,” David Margolis, a power 
broker in the Department of Justice “who for decades has served as con- 
sigliore to top Justice officials” known for his “almost mythic powers of 
... political foresight,” overturned this decision . 186 Strangely, this official 
made the decision “to weigh Yoo’s strongly held views of executive power 
as evidence against a misconduct finding .” 187 Associate Deputy Attorney 
General David Margolis had been the subject of criticism in the past, after 
he had allegedly spared well-connected Department of Justice officials 
from ethics investigations, even when their behaviour arguably violated 
the rules of professional responsibility . 188 

Bybee and Yoo retired from government service and were spared any 
form of sanctions. Bybee went on to serve as a federal judge on the United 
States Court of Appeals for the Ninth Circuit, and Yoo became a profes¬ 
sor of law at the University of California at Berkeley. As they now both 
serve in positions with lifetime tenure, “Judge Bybee and Professor Yoo 
... are home free .” 189 

In addition to absolving Yoo and Bybee, Margolis’s memorandum had 
two other effects. First, it muddied the waters about whether it was 
proper to authorize techniques of interrogation that amounted to torture. 
One critic argued that “Margolis has codified the principle that we can 
make up new ethics standards depending on who the lawyers in question 
are and the exigency of the national security crisis, which isn’t all that 
different from making up new interrogation standards depending on who 
the prisoner is, and the exigency of the national security situation .” 190 
Second, it left open the question of whether the executive has a consti¬ 
tutional reserve power that allows him to ignore the laws in a crisis. If this 
is true, then the United States cannot be considered a rule of law state. 

Yoo testified before the opr inquiry that the executive’s power to 
ignore domestic and international law and to deprive individuals of their 
non-derogable rights was boundless. In one exchange, he was asked 
whether the executive could “order a village of civilians to be [extermi¬ 
nated]?” His response was “Sure .” 191 As noted, Yoo was not punished 
for a view of executive powers that could not be more antithetical to the 
rule of law. He was exonerated because of his purportedly sincere beliefs 
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in the executive’s supremacy and unaccountability. Even after the change 
of administration, it was unclear whether this view of inherent consti¬ 
tutional reserve powers was current within the executive, even after it 
was used to justify the executive’s purported power to wage aggressive 
war and to violate non-derogable rights. 

As the executive’s attitude regarding its accountability to the other 
branches remains at best ambivalent, the enduring compliance of the na¬ 
tion with the minimum requirements of the rule of law depends upon the 
reactions of the legislature and the judiciary. However, before turning to 
this issue, it is helpful to examine whether the framework for executive 
power that was erected by the executive after 9/11 can be reconciled with 
the basic elements of the rule of law, as outlined by the icj. 


The 9/11 Crisis and the ICJ’s Rule of Law 


The aggrandizement of the executive branch following the 9/11 attacks 
jeopardizes America’s standing as a nation governed in accordance with 
the principles of the rule of law. These delegations and assumptions of 
power by the executive offend against the four criteria identified by the icj 
as the minimum requirements of a state that operates within that paradigm. 

Illicit Law-Making Granting Unbridled Emergency Powers 

The olc memoranda written from 2001 to 2003 were blatant and self- 
serving distortions of the existing law, including the aumf, which created 
unreviewable emergency powers. The memoranda were so problematic 
because the executive branch insisted that it possessed the right to en¬ 
gage in clearly unlawful activities that violated non-derogable rights. 
However, after clarifying the executive’s motivation for these activities, 
the most problematic challenge to the rule of law that these entail be¬ 
comes apparent: that executive branch officials were determined to use in¬ 
formation gleaned from a system that violated a number of jus cogens 
norms, constitutional provisions, and statutes, to extend the political cri¬ 
sis that made further illicit extensions of executive power possible. 
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The executive’s underlying motivation for ignoring the law of war and 
setting up a parallel system of judicial black holes and ad hoc military tri¬ 
bunals was to allow for further military action against Congress’s express 
wishes, which would allow the executive to prolong the crisis. This would 
allow the executive to extend its own powers at the expense of the other 
branches of government even further. To be precise, the goal of Guanta¬ 
namo Bay and the regime of torture, which senior executive branch offi¬ 
cials authorized, was designed to generate false confessions. It was hoped 
that these would implicate Iraq as an al Qaeda sponsor, leading to a much 
larger war, which would itself encourage further misuse of the intelligence 
agencies and the creation of a more elaborate system of scrutiny and re¬ 
pression within the United States. 

In order to obtain these false confessions, many prisoners with no 
connection to al Qaeda or the Taliban were taken to foreign sites, denied 
the protections of the Geneva Conventions, denied access to lawyers and 
the courts, and subjected to torture. These violations of non-derogable 
rights were substantial, but the most lasting damage to the rule of law 
stemmed from the olc memoranda’s assertion that the executive could 
not be prevented from doing so by Congress or the courts. However, even 
more hazardous to the rule of law was the dynamic that the executive 
was attempting to put into place with these acts of executive law-making. 

In essence, between 2001 and 2003, the executive was attempting to 
use illicit emergency powers to create a feedback loop between a state of 
war and the violation of non-derogable rights. The 9/11 attacks made it 
politically possible to set up the Guantanamo regime, which was explic¬ 
itly designed to produce information that would extend the crisis into a 
near-permanent state of warfare in the Middle East. Warfare in Afghani¬ 
stan gave way, after false confessions and other dubious intelligence re¬ 
ports, to war in Iraq, which might lead to the open military intervention 
into Syria and Iran that the pnac’s report advocated. These new wars, if 
the olc memoranda written at that time are taken as any indication of the 
executive’s plans, would likely have been followed by further violations 
of non-derogable rights. 

These memoranda also show that the executive speculated that the 
political climate created by these larger wars would make it more difficult 
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for the legislative and judicial branches to assert that the executive was 
assuming extraconstitutional emergency powers, or to stand up against 
a realignment started by a permanent crisis. This threatened to irrevo¬ 
cably destroy the separation of powers that protects the rule of law in 
the United States. Congress and the courts’ political will during this cri¬ 
sis - its willingness to condemn the signing statement and olc memo¬ 
randa - would determine whether the rule of law would survive the first 
decade of the twenty-first century. 


The Rule of Law in the Balance: The Importance of Congressional 
and Judicial Responses 

After the 9/11 attacks, executive branch officials who opposed the im¬ 
position of the restrictions on the executive that the rule of law required 
during the Ford administration sought to restore the imperial presidency. 
These officials, who believed that the executive should have complete 
freedom of action in national security matters, seized the opportunity 
that the attacks presented to create an unaccountable presidency during 
the crisis that existed between 2001 and 2003. This was illustrated by the 
executive’s decision to violate the non-derogable rights of terrorism sus¬ 
pects, by subjecting them to indefinite arbitrary detention and torture, 
while maintaining that these actions were unreviewable. 

These abuses were not merely evidence of a failure to observe the basic 
norms of human rights, but of a breakdown of the rule of law. Accord¬ 
ing to the icj, a nation is not a rule of law state if the executive is per¬ 
mitted to create the rules for its own conduct. This state of affairs is likely 
to become permanent if these rules are not subject to being scrutinized 
and overturned by the legislature or the judiciary. 

No grant of rulemaking authority from the legislature may give the ex¬ 
ecutive the final say over decisions that implicate fundamental rights, if 
the nation is to remain within the boundaries of the rule of law. Unfor¬ 
tunately, the aumf did precisely this, by allowing the executive to deter¬ 
mine which organizations and nations could be attacked and invaded in 
response to the 9/11 attacks. This delegation of authority was not in keep¬ 
ing with the icj’s first criterion of the rule of law state. 
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The icj’s second criterion is that the emergency powers of the execu¬ 
tive must always be limited in scope and duration. This was not the case 
after the 9/11 attacks. Instead, the executive assumed, on its own initia¬ 
tive, vast emergency powers, bypassing the statutory scheme by which 
these are normally triggered, and ignoring the law-making process man¬ 
dated by the separation of powers altogether. Instead, the executive branch 
wrote its own laws, creating its emergency powers by means of executive 
law-making, which the icj explicitly condemned as being incompatible 
with the rule of law. 

For this crisis of the rule of law to be more than merely transient, the 
legislature and the judiciary must abdicate their responsibility to respond 
to executive overreaching. However, it should be noted that the executive 
attempted to use the overbroad delegation of power and the emergency 
powers it granted itself to make this more difficult. It is particularly unfor¬ 
tunate that the “intelligible principle” requirement of the non-delegation 
doctrine was “rendered virtually meaningless” 191 after Roosevelt’s victory 
over the Supreme Court. If Chief Justice Marshall was right, and there are 
“important subjects which must be regulated by the legislature itself,” 193 
surely he, along with his contemporaries among the Framers, would have 
included the right to declare war. As Marshall, Madison, and Hamilton 
recognized, giving the executive the power to declare war empowers it to 
destroy every other limit on its authority. 

The post-9/11 constitutional crisis was made considerably more in¬ 
tractable by the fact that the executive was using these powers to create 
and prolong a political environment that would make it more difficult for 
Congress and the courts to respond. That said, it is clear that if these 
branches did not respond adequately to the executive’s lawlessness, and 
in particular to its claim to be empowered by the Constitution to be im¬ 
mune and unaccountable to any restraint, then the United States would 
no longer be in conformity with the minimum requirements of the rule 
of law. 



CHAPTER 4 

The Response of the Judiciary to Executive 
Overreaching, 2003-12 


The Importance of the Judiciary’s Response 

The federal judiciary is charged with ensuring that the executive does not 
violate constitutional rights. Its response to the lawsuits challenging these 
violations of non-derogable rights would be central either to terminating 
or prolonging this state of exception. One might reasonably expect that 
the judiciary would do what was required of it by both the US Constitution 
and the rule of law, but twentieth-century American history indicates that 
the courts may not protect constitutional rights, especially when doing so 
would be very unpopular. This is frequently the case during a serious 
crisis, when popular opinion falls solidly into place behind the executive. 

The judiciary’s response to the executive’s reassertion of dominance 
after the 9/11 attacks entailed a consistent evasion of their constitutional 
responsibilities. Even after 2003, the higher levels of the American judi¬ 
ciary were satisfied with asserting their power to enforce the executive’s 
constitutional limitations in purely rhetorical terms. Even after the exec¬ 
utive proved it was committed to the on-going violation of non-derogable 
rights, the judiciary limited itself to chastising the executive, but produc¬ 
ing decisions that only appeared to restrain the executive’s freedom of 
action. The judiciary’s inaction in the face of sustained violations of non¬ 
derogable rights by the executive calls into question whether the United 
States complies with the minimum requirements of any rule of law state. 

Unless the courts adopt a different response to these issues, the only 
hope for the rule of law stems from the possibility that the legislature 
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might act to re-impose restrictions on executive law-making and forbid 
the violation of non-derogable rights. Congress could empower the courts 
to enforce these limitations, in the manner that the rule of law requires. 


Habeas Corpus 

Long before court challenges to torture and illegal surveillance were 
brought, the executive’s decision to openly defy worldwide opinion and 
create a parallel system of detention at Guantanamo Bay drew a strong 
reaction from the legal community, which fought a long campaign against 
indefinite arbitrary detention. Although the Supreme Court’s decisions 
addressing prolonged arbitrary detention are frequently described as vic¬ 
tory for the rule of law , 1 a close reading reveals that they allowed for the 
continuation and formalization of detention regimes, not only at Guan¬ 
tanamo Bay but also in Afghanistan . 1 The power to grant the writ of 
habeas corpus has become purely abstract after the dc Circuit held that 
lower courts have no ability to actually release detainees . 3 In addition, 
captives taken in other parts of the world who are removed to American 
detention centres in Afghanistan were barred by that court from even re¬ 
questing a writ, even if this would only have symbolic force . 4 


The Supreme Court’s Delayed and Inadequate Response 

The first decision that was described as a rebuke to the administration 
was Hamdi v. RumsfeldJ Yaser Hamdi was captured in Afghanistan and 
imprisoned at Guantanamo Bay, before being transferred to a military 
prison in the continental United States. His father filed a habeas petition 
on his behalf. In response, the government produced only a “vague and 
general declaration ” 6 asserting that Hamdi was a Taliban militiaman. 
The trial court noted: 

While it is clear that the Executive is entitled to deference regard¬ 
ing military designations of individuals, it is equally clear that the 
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judiciary is entitled to a meaningful judicial review of these desig¬ 
nations when they substantially infringe on the individual liberties, 
guaranteed by the United States Constitution, of American Citizens . 7 

On appeal, the Fourth Circuit disagreed, in what was the first of many 
cases wherein the lower courts would prove willing to defend constitu¬ 
tional rights while appellate courts would defer to the executive , 8 argu¬ 
ing that the “constitutional allocation of war powers affords the President 
extraordinarily broad authority and compels courts to assume a defer¬ 
ential posture .” 9 It was left to the Supreme Court to decide between these 
two competing views about whether the judiciary should play any role in 
policing the constitutional limits of executive power after it invokes a 
theory of its war powers that is incompatible with the rule of law. 

The court’s fractured plurality opinion, in which Justice Sandra Day 
O’Connor took the middle position, which was joined by Justices Anthony 
Kennedy, Stephen Breyer, and William Rehnquist, while Justices Ruth Bader 
Ginsburg and David Souter concurred in part and dissented in part, is most 
often remembered for its assertion of the judiciary’s responsibilities: 

[W]e necessarily reject the Government’s assertion that the sepa¬ 
ration of powers principles mandate a heavily circumscribed role 
for the courts in such circumstances ... We have long since made 
it clear that a state of war is not a blank check for the President 
when it comes to the rights of the Nation’s citizens. Whatever 
power the United States Constitution envisions for the Executive ... 
it most assuredly envisions a role for all three branches when indi¬ 
vidual liberties are at stake . 10 

However, this stirring defence of the court’s role in protecting indi¬ 
vidual liberties seems rather less impressive when reviewed in the context 
of the court’s actual holding, which “nonetheless found that Hamdi’s [in¬ 
definite military] detention was in fact authorized .” 11 The court found 
that Congress implicitly authorized this detention when passing the aumf, 
though this statute does not appear to contemplate anything other than 
military strikes themselves . 11 The court decided to allow the petitioner’s 
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detention to continue, despite that the Constitution’s Suspension Clause 
requires Congress to pass a statute explicitly authorizing military custody. 
It should also be noted that the aumf ignores the Non-Detention Act, 
which the court failed to even mention. It also ignored that the civilian 
courts remained open, despite that its earlier opinions held that this fact 
precluded the use of military commissions. 13 

A second opinion in a case styled Rasul v. Bush was released the same 
day. 14 The primary issue in Rasul was whether a civilian court had juris¬ 
diction to review a habeas petition filed by a Guantanamo detainee. The 
executive branch’s decision to erect that detention camp was informed 
by John Yoo and the olc’s conclusion that the location was outside of 
the court’s reach. 15 As Lord Steyn famously said, it was a “legal black 
hole.” 16 The court’s opinion differentiated this case from Johnson v. 
Eisentrager , 17 which held that American courts possessed no jurisdiction 
over the claims of German citizens captured by US forces in China and 
imprisoned in occupied Germany, after being found guilty of war crimes 
at a military commission convened in Nanking in 1946. 18 

The opinion noted that the petitioners in Eisentrager received some 
degree of due process at their trials, while the petitioners at bar faced in¬ 
definite detention without any possibility of proving their innocence. 19 
Accordingly, the Court held that that “§ 2241 [the habeas corpus 
statute] confers on the District Court jurisdiction to hear petitioners’ 
habeas corpus challenges to the legality of their detention at the Guan¬ 
tanamo Bay Naval Base.” 2 - 0 

Commentators have described this holding as “an astonishing legal 
victory for the detainees.” 2 - 1 However, it was merely a victory on paper. 
Not one detainee was released or even placed into confinement consistent 
with the Geneva Conventions as a result of this ruling or the opinions 
that followed. The purely preliminary nature of the relief granted by the 
court can be best illustrated by reproducing its statement about what it 
explicitly did not hold: 


Whether and what further proceedings may become necessary after 
respondents make their response to the merits of petitioners’ claims 
are matters that we need not address now. What is presently at 
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stake is only whether the federal courts have jurisdiction to deter¬ 
mine the legality of the Executive’s potentially indefinite detention 
of individuals who claim to be wholly innocent of wrongdoing/ 2 

That said, access to habeas review seemed to provide the detainees 
with a possible route to release. However, Hamdi and Rasul merely held 
that the Guantanamo Bay petitioners must be given an opportunity to 
assert that they were factually innocent, and that the executive was not 
providing this due process. Nonetheless, it was “the language of the 
Hamdi opinion [that is, its dicta, rather than the holding] that dominated 
the media’s attention,” 23 which reported that the court dealt a severe blow 
to the administration’s detention regime. 24 

These opinions’ most stirring passages also distracted the press from 
a third, rather dry and technical majority opinion released on the same 
day, which failed to affirm the reasoning of multiple lower court opinions 
that held squarely that the executive branch could not detain an Ameri¬ 
can citizen arrested within the United States indefinitely and without 
counsel. In Jose Padilla’s case, the Second Circuit held that “when the ex¬ 
ecutive acts, even in the conduct of war, in the face of apparent congres¬ 
sional disapproval, challenges to his authority must be examined and 
resolved by the Article III courts.” 25 

Despite the fact that “the Padilla case may have seemed the easier 
one because it was not a battlefield capture and all the judges below 
had found fault with the detention, the Supreme Court decided to avoid 
the question.” 26 

As Jenny Martinez wrote of the Padilla litigation as a whole, “The 
courts’ patience with the government’s procedural games also left open 
the possibility that other citizens might be similarly detained in the future 
(particularly in the Fourth Circuit, where the decision finding some legal 
authority for such detentions remains on the books as a precedent, albeit 
a weakened one).” 27 

Another commentator noted that the Supreme Court’s “odd decision 
in the case can hardly be understood as anything other than an eva¬ 
sion.” 28 The dissenting justices made it clear that this failure to address 
Padilla’s claims was an inexcusable failure to restore the rule of law: 



Response of the Judiciary to Executive Overreaching, 2003-12 


115 


At stake in this case is nothing less than the essence of a free soci¬ 
ety. Even more important than the method of selecting the people’s 
rulers and their successors is the character of the constraints im¬ 
posed on the Executive by the rule of law. Unconstrained executive 
detention for the purpose of investigating and preventing subver¬ 
sive activity is the hallmark of the Star Chamber. For if this nation 
is to remain true to the ideals symbolized by its flag, it must not 
wield the tools of tyrants/ 9 

Another dissent to the companion case noted that “the very core of 
liberty secured by our Anglo-Saxon system of separated powers has been 
freedom from indefinite imprisonment at the will of the Executive.” 30 The 
procedural evasion allowed the court not only to avoid whether the 
executive branch could imprison Americans indefinitely without trial, but 
whether it could do so despite the fact that Congress barred this practice. 
The Non-Detention Act of 1971 (nda ) 31 states that “[n]o citizen shall be 
imprisoned or otherwise detained by the United States except by Act of 
Congress,” and while 

the administration has argued that Section 4001(a) [of the nda] 
“does not apply to the military’s wartime detention of enemy com¬ 
batants [and that the nda] ... has no bearing on the military’s au¬ 
thority to detain enemy combatants in wartime ... The legislative 
history does not support that interpretation, which would leave 
open some inherent presidential power to accomplish the same feat 
by military means.” 31 

The Congressional Research Service’s report on this statute concluded: 

The political climate of the Non-Detention Act (fear and anxiety 
by U.S. citizens of arbitrary imprisonment and detention) com¬ 
bined with the legislative history provide persuasive evidence that 
the purpose of repealing the Emergency Detention Act and adding 
the Railsback Amendment was to strip from the executive branch 
- both its civilian and military components - of any claim of 
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independent authority to round up, imprison, and detain disfa¬ 
vored individuals. 33 

Despite the presence of these pressing issues of paramount concern, 
owing to Padilla’s alleged error in filing his petition in the wrong court, 
the majority forced Padilla to begin his quest for justice from the begin¬ 
ning, only to have his case made moot by his transfer to civilian custody 
after he again came before the Supreme Court. 34 The administration’s 
attempts to avoid review of a crucial issue were so blatant that “Judge 
Luttig [of the Fourth Circuit] even stepped down from the bench, amid 
stories that the Bush Administration had lied about Padilla’s involvement 
in terrorism and had therefore put him in the untenable position of 
upholding a controversial detention that had no basis in fact.” 35 The 
Supreme Court facilitated this evasion by approving Padilla’s transfer out 
of military custody. 36 The court could have written a judgment clarifying 
whether the president has the power to detain American citizens indefi¬ 
nitely. On that day it did not, and to date it has failed to do so. 

The civil rights organizations that represented the detainees responded 
to this failure by filing challenges to the constitutionality of the purported 
congressional authorization of the executive’s detention regime. The first 
of these cases to be decided was Hamdan v. Rumsfeld, which challenged 
the military commissions that were set up by the president in response to 
Rasul , 37 The Hamdan opinion ruled that these commissions did not meet 
the minimum standards specified by Congress’s last word on how these 
must be conducted, found in the Uniform Code of Military Justice 
(ucmj ). 38 The court decided that either the ucmj’s incorporation of the 
Geneva Convention protections or Common Article 3 of the Geneva 
Conventions itself provided a set of minimum safeguards, which the pres¬ 
ident could not sidestep. 

Despite having held that the tribunals were insufficient as they were 
then constituted, the plurality opinion left open two courses of action for 
the executive when defending indefinite military detention. First, the court 
seemed to indicate that in some circumstances the president could seek to 
demonstrate that there was a military necessity that allowed him to de¬ 
viate from the ucmj , 39 a line of reasoning that seems to implicitly ap¬ 
prove of the executive branch’s claims of inherent constitutional powers 
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in wartime. 40 Second, the court’s holding seemed to indicate that if 
Congress authorized new forms of tribunals, this would preclude further 
judicial scrutiny. 

The Hamdan decision also did not free any detainees. It restrained 
its relief to: requiring that the military commissions be put on hold 
while Congress took up the matter, [which] only served to delay 
Hamdan’s trial while not substantially improving the procedures 
from his point of view ... During this time, Hamdan was placed 
in solitary confinement. His lawyers argued that his mental state 
had deteriorated to the point that he could no longer assist in his 
own defense. 41 

This narrow holding necessitated only the modification of the execu¬ 
tive’s system of prolonged arbitrary detention, rather than its abolition. 
Regardless, the decision was once again described by the press as a 
“[broad] rejection of the Bush plan to try detainees.” 41 This is not an ac¬ 
curate characterization, unless undue weight is placed upon the opinion’s 
rhetorical effect. However, the practical impact of the court’s deference to 
the executive would not become clear to legal observers until after a series 
of cases brought by detainees were decided during the following five years. 

An effective challenge to a new set of tribunal procedures set up after 
Hamdan would take two more years to wend its way through the courts. 
In Boumediene v. Bush , the court finally asserted that no one could rub¬ 
ber-stamp the president’s plans to deny detainees evidentiary hearings 
that would meet the requirements of Common Article 3 of the Geneva 
Conventions, unless Congress formally invoked the Suspension Clause 
to deny the detainees habeas corpus. 43 This decision can be seen as a dare 
to “Congress to suspend the right overtly.” 44 The court again seems to 
implicitly assert that the rule of law only applies insofar as the other 
branches of government have not explicitly rejected it. This approach can 
hardly be considered a heroic defence of the principles of natural justice, 
which demand access to a neutral arbiter and the opportunity to present 
one’s defence. 45 

At best, the Boumediene decision merely sketched out what manner 
and degree of access to the courts the detainees still possessed in the 
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absence of formal suspension of habeas corpus. Kim Scheppele described 
the court’s fundamentally deferential approach to the administration 
as follows: 

According to the Court ... “The Executive is entitled to a reason¬ 
able period of time to determine a detainee’s status before a court 
entertains that detainee’s habeas corpus petition.” Then the Court 
waffled again on the ultimate standards, announcing that “certain 
accommodations can be made to reduce the burden habeas corpus 
proceedings will place on the military without impermissibly di¬ 
luting the protections of the writ,” without beginning to say what 
those accommodations could be. At the end of what appeared to 
be a bold judgment, the lip service to old deference emerged, tem¬ 
pered by the new deference that has come to be the signature of the 
post-9/11 jurisprudence. 46 

It is important to also remember that it took the court almost six years 
to reach this position, and during this period it rejected several opportu¬ 
nities to rule that indefinite executive detention was simply unacceptable, 
as the Suspension Clause was not invoked by Congress and the civilian 
courts remained open. In the end, the court contented itself with merely 
a pressure valve in the form of tightly restricted opportunities for the de¬ 
tainees to prove their innocence, without even requiring release in that 
event. This failure to re-establish the rule of law was masked by soaring 
rhetoric, which unfortunately was followed only by minor adjustments to 
an inadequate status quo. 

Furthermore, the Bownediene decision again provided support for 
theories of the president’s inherent powers in national security, and left 
open the door for the reassertion of extreme variations on that theme by 
the executive: 

[P]roper deference must be accorded to the political branches ... 
The law must accord the Executive substantial authority to appre¬ 
hend and detain those who pose a real danger to our security ... Se¬ 
curity depends upon a sophisticated intelligence apparatus and the 
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ability of our Armed forces to act and to interdict ... Our opinion 
does not undermine the Executive’s powers as Commander-in- 
Chief ... it has been possible to leave the outer boundaries of war 
powers undefined. 47 

The Supreme Court’s indifference to the outcome of the habeas peti¬ 
tions brought after Bownediene appears to provide ample support for 
the conclusion that the court was more concerned with preserving the 
appearance than the substance of the rule of law in these post-9/11 cases. 
After implicitly validating executive detention pending court review of 
claims of actual innocence and military tribunals, the court left it to the 
dc Circuit to determine the rules for the hearings in which detainees can 
prove their innocence. 

The DC Circuit’s Repudiation of Habeas Corpus Relief 

The court’s decision to shift the responsibility to supervise the imple¬ 
mentation of its purported remedy for prolonged arbitrary detention 
was telling, since the dc Circuit is the most reflexively pro-government 
of the federal appeals courts. Its bench includes unitary executive theo¬ 
rists such as Laurence H. Silberman, John Yoo’s mentor. 48 Since 2009 
the “Supreme Court has apparently lost interest in the difficult and im¬ 
portant issues raised by the indefinite detention of prisoners at Guanta¬ 
namo Bay ... [as] the dc Circuit has ... effectively nullified the Court’s 
decision in Bownediene .” 49 

After Bownediene was decided, a group of Chinese Uighur detainees 
filed a petition for habeas corpus. They had been living peacefully in small 
villages when they were swept up by bounty hunters searching for for¬ 
eigners who could be sold to the American authorities and sent to Guan¬ 
tanamo. The “government had admitted as early as 2003 that the 
imprisoned Uighurs were improperly detained and eligible for release.” 50 
However, after concluding that they could not be repatriated to either 
Afghanistan or China, the executive could not locate a country that 
would accept them. This presumed that the United States itself was an un¬ 
suitable destination, an argument that the executive never articulated. 
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The petition in Kiyemba v. Obama was filed after months of waiting 
turned into years. In response, the executive branch effectively conceded 
that it had no basis to detain these men other than unspecified reserve 
powers, which one judge summarized as follows: 

The Executive chose not to file returns to the petitions for writs of 
habeas corpus for a majority of the petitioners ... the Executive 
neither claimed petitioners were “enemy combatants” or otherwise 
dangerous, nor charged them with a crime, nor pointed to other 
statutory grounds for detention, nor presented reliable evidence 
that the posed a threat to U.S. interests. The Executive did not 
deny it detained the prisoners. The district court understood 
the Executive to argue instead that it had extra-statutory “wind¬ 
up” authority. 51 

Unfortunately for the petitioners, the majority opinion of the dc Cir¬ 
cuit overturning the trial court’s order to release these petitioners agreed 
with the executive, and also concluded that the trial court possessed no 
power to order the detainees’ release, 51 or even to order the executive to 
bring its prisoners before the court. 53 There is no way to reconcile these 
conclusions with the right to habeas corpus and the rule of law. If the 
authority to issue the writ has any meaning, it allows a judge to order the 
executive to produce a prisoner, and if his detention cannot be justified, 
to order his release. However, in allowing this opinion to stand the 
Supreme Court has reduced the right to habeas trumpeted in Bownediene 
to a charade. Following Kiyemba even where the petitioners can prove 
their innocence, the executive can continue to detain them indefinitely. 

Despite the fact that this opinion was affirmed by the barest of mar¬ 
gins on en banc rehearing, which usually provokes the Supreme Court 
into accepting review, the Supreme Court denied certiorari. Instead, it is¬ 
sued a statement that admitted that it had no interest in resolving what 
it apparently considered an abstract question. This question was whether 
a federal district court had the power to order a petitioner’s immediate re¬ 
lease when “other remedies” were purportedly available. 54 It might be 
argued that with this statement, the court blots out its fine phrases about 
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the rule of law from its earlier opinions. This argument can be supported 
by reference to later opinions, which ignore the rhetoric and exploit every 
possibility for judicial deference to the executive. The majority of these 
opinions have been authored by the dc Circuit. 

The court has also allowed the dc Circuit to eviscerate its Boumedi- 
ene holding in ways that are less dramatic than the decision in Kiyemba. 
Whenever the executive has been able to produce some form of evidence, 
however slight, that would seem to suggest some association between the 
petitioners and any involvement in hostilities in Afghanistan, the DC Cir¬ 
cuit has insisted that this justifies their indefinite detention in Guanta¬ 
namo Bay, even where the district court, which was the finder of fact on 
the petitions, came to the opposite conclusion. This has created prece¬ 
dents that require trial courts to deny petitions for habeas due to this 
flimsy evidence. 

The most problematic of the opinions creating these skewed eviden¬ 
tiary standards was Latifv. Obama . 55 This opinion follows a series of 
petitions granted by trial courts because of the use of highly problematic 
witness testimony credited by these detainees’ Combatant Status Review 
Tribunals (csrts). In Ali Ahmed v. Obama, the trial court granted a peti¬ 
tion for the writ where “the credibility and reliability of the detainees 
being relied upon by the government has either been directly called into 
question by government personnel or has been characterized by govern¬ 
ment personnel as undermined,” or “based upon multiple levels of 
hearsay,” or “riddled ... with equivocation and speculation.” 56 It also 
noted that the prosecution relied on testimony by a witness about which 
there was “evidence that [he] underwent torture” at Bagram Air Base and 
the cia’s “Dark Prison,” and that as a result he suffered from severe psy¬ 
chological problems, about which the executive apparently knew when it 
relied upon his testimony. 57 

After this decision was released, it became apparent that every de¬ 
tainee seeking review of their csrt would be able to make a similar 
challenge. 58 At this point, the DC Circuit found another way to uphold 
these rulings, by requiring trial courts to place inordinate weight on the 
only other evidence routinely used by the military tribunals - confidential 
intelligence reports. Latif held that “federal district judges must ‘presume’ 
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that government intelligence reports used to justify detention are reliable 
and accurate.” 59 In essence, this allowed the executive to repackage 
critically flawed witness testimony as intelligence reports, despite that this 
attenuated the aforementioned hearsay problems even further. 

The dc Circuit appears to have placed its faith in these intelligence re¬ 
ports owing to the fact that they might be considered the product of care¬ 
ful and systematic procedures employed by intelligence professionals. 
Since these reports and the policy manuals and memoranda that guided 
their creation were classified, it was unlikely that anyone outside of the 
intelligence community would ever be in a position to say otherwise. 
However, a fortuitous leak of this information by WikiLeaks, which is 
now allegedly the subject of a grand jury investigation due to this activ¬ 
ity, 60 exposed the shoddiness of this intelligence. It also revealed why the 
DC Circuit’s instruction that these reports were entitled to “a presump¬ 
tion of regularity” reduced the habeas process mandated by Boumediene 
to a travesty of justice. 

As the New York Times reported after reviewing these leaked files, 
“the documents reveal that the analysts sometimes ignored serious flaws 
in the evidence,” including “that the information came from other de¬ 
tainees whose mental illness made them unreliable ... Some assessments 
quote witnesses ... but omit the witnesses’ record of falsification or 
misidentification,” and fail to note that these statements “were later with¬ 
drawn, often attributed to abusive treatment or torture.” 61 Evidence ob¬ 
tained under torture, which was previously used to justify further wars of 
aggression, was now being used to justify the detention of those who 
were tortured to produce it, 6i in order to keep the details of this “intelli¬ 
gence production” secret. 

The leak also revealed that the guidelines given to the intelligence pro¬ 
fessionals preparing the reports were highly flawed, leading “analysts [to 
seize] upon the tiniest details as a possible litmus test for risk.” 63 For ex¬ 
ample, the Joint Task Force Guantanamo (jtf-gtmo) Matrix of Threat 
Indicators for Enemy Combatants lists the following as one of the crite¬ 
ria by which one might conclude that a detainee is a high risk: he “[oper¬ 
ated or [was] captured in an area dominated by al-Qaeda or Taliban 
forces ... including but not limited to ... Kabul ... Kandahar ... Konduz 
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... Mazar-e-Sharif.” 64 This memorandum fails to note that these are four 
out of the five largest cities in Afghanistan. 

These guidelines appear to provide a basis for considering almost any¬ 
one to be an enemy combatant. Applying them, one intelligence report 
“suggests a dire use for his pocket calculator, namely ‘[calculators can be 
used for indirect fire calculations such as those required for artillery 
fire.’” 65 The analyst fails to note any instances in which al Qaeda or the 
Taliban have employed artillery fire after the 2001 invasion. 

While this is merely one example of this sort of paranoid reasoning to 
which a “presumption of regularity” deference is now owed following 
Latif, it appears that on the basis of the jtf-gtmo Matrix, more than 
fifty detainees have been assessed as some degree of threat on the basis of, 
in addition to other bizarre criteria, the possession of Casio F91W-1 or 
A-159W wristwatches. “jtf-gtmo identified the watch as ‘the sign of al- 
Qaida,”’ 66 as it was allegedly used by al Qaeda bomb-makers to build 
timers. The report fails to note that this model of watch has been a ‘“huge 
seller’ all over the world” for over twenty years. 67 Detainee Usama Has- 
san Ahmend Abu Kabir told his tribunal that “I have a Casio watch due 
to the fact that they are inexpensive and last a long time. I like my watch 
because it is durable. It ... was waterproof.” 68 

In addition to attributing peculiar significance to various quotidian 
items, the Threat Matrix displays further paranoia, by suggesting that in¬ 
nocent explanations were actually a potential sign of sophisticated 
counter-intelligence training. “A prisoner caught without travel docu¬ 
ments? It might mean he had been trained to discard them to make iden¬ 
tification harder, the guide explains. A detainee who claimed to be a 
simple farmer or a cook? ... Those were common Taliban and Qaeda 
cover stories, the analysts were told.” 69 The Threat Matrix forecloses 
every innocent explanation if detainees refused to co-operate or to ex¬ 
plain themselves, this was also evidence of their guilt, as this is noted to 
be an al Qaeda resistance technique. 70 The Threat Matrix is perverse, yet 
the intelligence reports created following its instructions were held to be 
so trustworthy that district courts must rely upon them. 
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The Supreme Court Fails to React to Denial of Habeas Corpus 

In his dissent from the decision in Latif, Judge David S. Tatel noted that 
“it is hard to see what is left of the Supreme Court’s command in Boume- 
diene.” 71 However, the Obama administration directed the solicitor gen¬ 
eral to submit a brief opposing the petition for certiorari, and the 
Supreme Court duly declined review. As Hanna Madbak noted, “[T]he 
question the Supreme Court has refused to answer is whether a detainee 
truly has a ‘meaningful opportunity’ to challenge his detention if he can¬ 
not unseal evidence against him, or if a mathematical evaluation of the 
evidence allegedly lowers the government’s burden of proof against him 
even below the low preponderance of the evidence standard.” 71 

The decision to give the dc Circuit free rein to ignore Boumediene 
casts doubts on the Supreme Court’s commitment to maintaining the rule 
of law. In declining review of Kiyemba and Latif, the court allows the lim¬ 
ited remedy afforded by Boumediene to become doubly pointless. First, 
one cannot meaningfully challenge indefinite detention. Second, even if 
one could, the trial court cannot grant a petitioner’s request for release. 
Once again, Guantanamo Bay can be described as a black hole, from 
which not even an innocent detainee can escape. 

Erwin Chemerinsky, who argued the first petition for habeas corpus 
of the detainees held in military custody, noted that at that time he: 

[C]ould not have possibly imagined that more than ten years later 
... the government would still be holding these individuals as pris¬ 
oners. When the Supreme Court finally ruled in Rasul v. Bush and 
Boumediene v. Bush that Guantanamo detainees had a right to seek 
habeas corpus relief in federal courts, I never could have imagined 
that this would be a pyrrhic victory and the Court would allow the 
D.C. Circuit to nullify the availability of habeas corpus. 73 

Chemerinsky should not be accused of naivete, as the amount of cyn¬ 
icism appropriate to the court’s jurisprudence can only be discerned in 
retrospect. The timid and halting approach to the problem, and the aban¬ 
donment of the issue (once it faded from public view), is not the result of 
an attempt to do justice, but rather to convince the public that justice 
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was being done and that the rule of law was being upheld. The slow 
timetable itself operated as a pressure valve, periodically dissipating lib¬ 
eral concern for the erosion of the separation of powers. The court’s stir¬ 
ring rhetoric concealed fundamental concessions to executive power, but 
it nevertheless convinced many that it was protecting non-derogable 
rights against executive overreach. This was largely a spectacle for the 
benefit of the legal profession and others concerned with human rights 
and the rule of law. 

The court, while preserving the appearance of habeas corpus to save its 
own blushes, has implicitly affirmed the executive’s right to indefinitely 
detain suspects in military custody even without Congress’s approval in 
certain situations, and has also affirmed the existence of other unenu¬ 
merated presidential “war powers.” Some might argue that this does not 
deserve serious concern, relying on the assumption that the Obama ad¬ 
ministration is winding down the military detention regime at Guanta¬ 
namo. This supposition initially appears to be correct, given the fact that 
no one has been transferred to that facility since 2008 despite leaving this 
possibility open. 74 However, it ignores the replacement built by the exec¬ 
utive, and the many other places where detainees were held in secret. This 
includes CIA-run detention facilities known as the “black sites,” which 
were first acknowledged only five years after the 9/11 attacks. 75 

The DC Circuit Preserves a Judicial Black Hole 

The first replacement for the Guantanamo Bay detention camp is located 
in Afghanistan. It is located within the Parwan Detention Facility (Par- 
wan), which is found next to Bagram Airfield. This larger facility is also 
known as the Bagram Theater Internment Facility. As of 2014, it held 
nearly three times as many detainees as Guantanamo did at its peak. 76 
Some of these detainees are not Afghan citizens, or even foreign fighters 
captured in Afghanistan. They are prisoners who were transferred there, 
rather than to Guantanamo, after the courts allowed petitioners held at 
the Cuban base to have access to counsel and the right to file petitions for 
habeas corpus. 77 

Insofar as some foreigners held at Parwan alleged that their transfer 
to that facility was an attempt to evade the judiciary scrutiny, and as they 
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alleged they were held there for over six years, it was not surprising that 
trial courts would be receptive to their claims. In Al-Maqaleb v. Gates, 7 * 
a trial court addressed the claims of non-Afghan detainees at Parwan 
apprehended in Dubai and Thailand, among other places. As in Boume- 
diene, the trial court found that attempts to strip the judiciary of its 
jurisdiction to receive these petitions were unconstitutional, 79 and that 
“detainees who are not Afghan citizens, who were not captured in 
Afghanistan and who have been held for an unreasonable amount of time 
... without adequate process” were entitled to the writ. 80 

Unfortunately for the petitioners - and for the rule of law in the United 
States - the dc Circuit again disagreed. 81 It ruled that the executive did 
not have as much control over Parwan as it did over Guantanamo, such 
that it could distinguish the holding of Boumediene, which was that fed¬ 
eral courts possessed that jurisdiction. 82 The court alluded to “differences” 
between these facilities, 83 such as the fact that the United States needed 
to co-operate with the Afghan government to run the facility, to justify 
this conclusion. This is poor legal reasoning. It also ignores the reality of 
the relationship between America and its client state, which is run by a 
regime that exists at America’s pleasure. The dc Circuit also failed to 
note that the Afghan government opposes the detention of foreigners at 
Parwan, of which there were at least fifty in 2014, 84 although the execu¬ 
tive refuses to confirm a figure or release details of where and how they 
were captured, but this is irrelevant in practice, because the tools of the 
American executive are in no way answerable to President Hamid Karzai. 
As Stephen Vladeck noted when describing how the dc Circuit miscon¬ 
strued Boumediene: 

Even if [the court’s] logic follows (and I don’t think it does), it’s 
beside the point ... To the extent that the United States is simply 
not “answerable” to the government of Afghanistan for the de¬ 
tentions of non-Afghans at Bagram (and the related extent to 
which the government of Afghanistan has no incentive to play such 
a role for non-Afghans captured outside of Afghanistan), the sec¬ 
ond Boumediene factor should militate in favor of habeas, not 
against it. 8s 
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Not only is the detention regime at Parwan contrary to Afghan law, 86 
but the United States also resisted Afghan demands to transfer the facil¬ 
ity to its authority. 87 The nominal Afghan commander of the facility had 
no control over who entered or left, and he was not allowed to attend 
any meetings outside of the presence of his “advisors.” 88 This appears to 
demonstrate both that the executive is not answerable to the nation’s 
“ally,” and that the DC Circuit’s ruling distorted not only the law, but 
the facts. The argument that the Afghan government has any control over 
these prisoners’ confinement is not supported by any evidence. 

The dismissal of the petitions for habeas corpus that were pending at 
the time of the dc Circuit’s decision in Al-Maqaleb represents “the end 
of the line for the possibility of habeas jurisdiction” over black sites. 89 
The executive can now abduct someone at any point on the globe, trans¬ 
fer them to the black jail in Parwan, and subject them to indefinite arbi¬ 
trary detention, upon nomination by the executive. The detainees have no 
access to any court, something which the dc Circuit approved. However, 
the creation of another judicial black hole is only the beginning of what 
it will tolerate. These detainees can also be tortured, as the dc Circuit will 
not adjudicate claims that follow the executive’s revival of this practice 
in Afghanistan. As was the case with prolonged arbitrary detention, tor¬ 
ture was formalized and legalized, not least because of the dc Circuit’s 
willingness to ignore violations of non-derogable rights: another demon¬ 
stration that the United States is no longer in minimal compliance with 
the requirements of a rule of law state. 


Torture 


Lawsuits alleging torture in military custody followed on the heels of the 
challenges to prolonged arbitrary detention. This was a predictable se¬ 
quence, as information about torture at Guantanamo Bay was not made 
public until revealed in the petitions for habeas corpus. Even as the ex¬ 
ecutive made a public spectacle of the detention, it kept horrific details of 
this detention regime top secret. 90 However, after their release, many 
Guantanamo detainees brought suits alleging their jailers tortured them. 
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These suits also named the senior officials who developed and authorized 
these procedures, who also hoped to obtain false confessions implicating 
Iraq in terrorist plots. These lawsuits have all been dismissed, although 
many obtained initial success in trial courts. However, as the appeals of 
these cases were not followed closely in the media, the judiciary was free 
to elaborate new doctrines mandating deference to the executive. These 
doctrines allowed these courts, particularly the dc Circuit, to avoid de¬ 
cisions on the merits in lawsuits alleging torture. It then did so, even when 
there was no doubt of the relevant facts. 

The first set of these cases will demonstrate that the appeals courts 
were willing to extend “qualified immunity” to those involved in gross 
abuses of non-derogable rights, as long as these officials purportedly 
lacked a subjective belief that they were breaking the law. This implicitly 
affirmed the olc memoranda authorizing this conduct, since the courts 
were willing to accept that a rational lawyer could have created such poor 
legal arguments in good faith, and accepted that this was enough to give 
them immunity. 

Discussing the torture cases, Stephen Vladeck argued that they demon¬ 
strate the “existence of a new national security canon - a body of ju¬ 
risprudence in which distinct (and sometimes poorly articulated) national 
security concerns have prompted courts to disfavour relief, even when ... 
relief should otherwise have been available ... [given] the heads-we-win, 
tails-you-lose quality to this body of decision-making, it is difficult to 
rebut the conclusion that, at least at the circuit level, more is going on 
than just faithful application of existing precedent.” 91 One of the clear¬ 
est examples of the appellate courts’ decision to create new doctrine to 
protect the executive from responsibility for torture is found in the opin¬ 
ion that disposed of the lawsuit brought by Jose Padilla against John Yoo. 
This case did not allow the judiciary to use the standard doctrinal arse¬ 
nal of judicial evasion, since Padilla was a US citizen, located in the 
United States, and suing in his own name for conduct that occurred 
within that nation. However, the Ninth Circuit was more than willing to 
both misstate the facts and bend the law in support of a conclusion that 
absolved Yoo of any wrongdoing. 

First, it should be noted that its opinion quibbled with the conclusion 
of the trial court, whose factual determinations are ordinarily accorded 
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great deference on appeal - namely, that Padilla was tortured. The Ninth 
Circuit said that Padilla’s allegations that his guards subjected him to 
severe mental and physical harm were “conclusory,” but they did not 
remand for further fact-finding, since it also determined that even if his 
mistreatment amounted to torture, the fact “that such treatment was tor¬ 
ture was not clearly established in 2001-2003 .” 91 Second, the court 
upheld Yoo’s assertion that Padilla was not entitled to the Constitution’s 
protections, because the executive’s decision to authorize his military 
detention and torture was not “beyond debate.” 

The court accepted Yoo’s argument that, owing to a doctrine known 
as “qualified immunity,” he was liable for what it characterized a simple 
misreading of the law in the performance of his duties. This ignores the 
fact that Yoo was not merely mistaken, or even negligent. The opr con¬ 
cluded that Yoo repeatedly ignored directly applicable law that made it 
clear he was authorizing illegal acts. It also bears mentioning that the 
Ninth Circuit was implicitly sitting in judgment not merely on Yoo, but 
his unindicted conspirator Jay Bybee. Bybee was the signatory of Yoo’s 
olc memoranda, who was likewise investigated by the opr. Between 
the writing of Yoo’s memorandum for Bybee and the filing of Padilla’s 
lawsuit, Bybee was appointed to be the life-long colleague of the judges 
who decided on the merits of the claims being made against Yoo, and im¬ 
plicitly, Bybee. 

The only way to reach this particular result was for the court to qui¬ 
etly put a thumb on the scales of justice, but other appellate courts openly 
advocated this approach. In a related appeal before Fourth Circuit, which 
addressed the conduct that occurred within its jurisdiction, the court 
opined that when assessing arguments such as those made by Padilla 
against Yoo, the courts should hesitate in construing facts against the 
government, since “the Constitution delegates authority over military af¬ 
fairs to Congress and to the President as Commander in Chief. It con¬ 
templates no comparable role for the judiciary.” 93 

This statement renounces the responsibility of the judiciary to adju¬ 
dicate constitutional claims against the executive, combined with acqui¬ 
escence to the executive’s erroneous theory of the scope of its powers 
to command the military. It makes the judicial oversight that the rule of 
law requires impossible. As one academic commentator noted, “If this 
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[invocation of the interests of national security by the executive] is a ‘spe¬ 
cial factor’ counseling hesitation against inferring a ... remedy, one is 
hard-pressed to imagine any challenge to the conduct of national security 
policy, whether here or overseas, that could survive such a test.” 94 

The suits brought by Guantanamo detainees alleging torture and other 
abuses were procedurally more complex than Padilla’s, since they in¬ 
volved non-citizens and took place outside of the United States. This did 
not bode well for their success. However, the Supreme Court decided in 
Boumediene that despite these jurisdictional complications, petitions for 
habeas corpus could be brought to the US District Court for the District 
of Columbia. 

It seemed likely that trial courts in the District of Columbia would 
conclude that they had jurisdiction to hear the detainees’ tort claims. Un¬ 
fortunately, while this prediction proved correct, it failed to account for 
the willingness of the dc Circuit to distort the holdings of the Supreme 
Court and to create new doctrines of executive deference to shut this 
down, something which the Supreme Court failed to rebuke, even as the 
DC Circuit dismantled its earlier jurisprudence, in the same manner as in 
the appeals of the denials of habeas petitions. 

Apart from jurisdiction, the most significant procedural hurdle for 
the detainees bringing these claims was the sovereign immunity of the 
federal government, since under American law, the government may only 
be sued when it has expressly permitted plaintiffs to bring against it 
claims of that nature. Shafiq Rasul and three other British detainees who 
brought claims alleging “specific methods and acts of physical and psy¬ 
chological torture” would find that the clearest path to relief was af¬ 
forded by the Religious Freedom Restoration Act (rfra ). 95 This is 
because that statute authorizes suits against the federal government. The 
trial court concluded that the government should be held responsible 
since “[f] lushing the Koran down the toilet and forcing Muslims to shave 
their beards falls comfortably within the conduct prohibited from gov¬ 
ernment action” by rfra . 96 

This much seemed clear, and it would be difficult to argue that even 
the most intellectually challenged executive branch officials would have 
recognized that this was prohibited conduct, which would appear to fore- 
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close a qualified immunity defence. However, the dc Circuit held that 
the officials at Guantanamo, despite being aware that this conduct would 
violate the law if committed in the United States, may have reasonably be¬ 
lieve that they could not be punished for breaking the law outside of the 
nation’s borders. 97 Namely, it held they could have reasonably believed 
that the olc was correct and that the detention camps were located 
within a “judicial black hole.” Thus, even though the Supreme Court 
concluded that this was not the case during the applicable period, Guan¬ 
tanamo was retroactively deemed a zone of immunity because of execu¬ 
tive officials’ purportedly sincere belief that it was outside the law. 

One year later, the dc Circuit proved ready to attack the Supreme 
Court’s ruling in Boumediene more directly. The vehicle for the develop¬ 
ment of new doctrine that favoured the executive was the case of Al- 
Zahrani v. Rodriguez , 98 a case brought by the representatives of the estates 
of two detainees who died at Guantanamo Bay on io June 2006, in sus¬ 
picious circumstances. These representatives alleged that although the ex¬ 
ecutive labelled these deaths suicides, their relatives were killed during 
interrogations at a secret facility known as Camp Seven, the existence of 
which the executive formally denies. An investigation by reporters “raises 
serious questions ... and suggests the U.S. government is covering up de¬ 
tails of what precisely happened ... before the deaths.” 99 An academic re¬ 
port refuted the official narrative, concluding that “there is no explanation 
for how three bodies could have hung in cells for at least two hours while 
the cells were under constant supervision, both by video cameras and 
guards continually walking the corridors guarding only 28 detainees.” 100 

The representatives’ allegations were further supported by testimony 
from four American soldiers, and by the fact that marks were found on 
the victims’ bodies that are consistent with torture. In addition, a Swiss 
pathologist noted that one of the victims’ neck injuries were “not those 
he would normally associate with hanging.” 101 Despite the seriousness of 
these claims and the presence of ample evidentiary support, the lawsuit 
was dismissed, and the dc Circuit used the appellate proceedings as an 
opportunity to make sure that no tort claims brought by former de¬ 
tainees, even if they involved shocking allegations of torture or unlawful 
killing, could ever be heard in any American court. 
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In Boumediene, the Supreme Court rejected the proposition that the 
detainees could be removed by statute from the jurisdiction of the federal 
courts. It held that section 7 of the Military Commissions Act could not 
prevent the detainees from filing lawsuits. In Al-Zahrani, the dc Circuit 
held that the holding of Boumediene applied only to petitions for habeas 
corpus, despite the fact that the Supreme Court struck down the entire 
section that had purportedly stripped the courts of jurisdiction, and 
despite the fact that this case held that “the United States, by virtue of 
its complete jurisdiction and control over the base, maintains de facto 
sovereignty.” 102 - There is no logic to the argument that the detainees 
should possess the constitutional right to habeas corpus but no other 
rights, except an argument premised upon belief that detainees should be 
deprived of as many rights as possible, and that the ends justify the means 
when doing so. 

In misconstruing Boumediene and other precedents from the Supreme 
Court, which did not appear to foreclose damages claims owing to the ex¬ 
ecutive’s violation of constitutional rights where there was no alternate 
remedy or forum available, 103 the dc Circuit set up in its place a rule of 
remarkable breadth. The new rule is that a detainee cannot bring to an 
American court any action premised on “foreign” conduct, other than a 
request for a writ, a meaningless remedy after the dc Circuit’s earlier rul¬ 
ings. Citing its opinion in Kiyemba, which held that innocent prisoners 
who were granted the writ possessed no right to be actually released, the 
court noted “not every right yields a remedy, even when the right is con¬ 
stitutional.” 104 Here, the right at issue was perhaps the most fundamen¬ 
tal of all: the right to life. There could be no clearer example of the courts 
abdicating their responsibilities. The doctrine which this opinion an¬ 
nounced is incompatible with the rule of law. 

Owing to the holding in Al-Zahrani, it is now simply impossible to 
bring a claim against the executive if the torture occurred outside the 
United States, even if it was in an area exclusively controlled by the agents 
of the executive - that is, Guantanamo, Afghanistan, ships on the high 
seas, or merely some foreign country that allows its prisons to be used as 
“black sites,” and which permits the executive’s agents to operate freely. 
For instance, this holding foreclosed actions brought by those abducted 
and subjected to “extraordinary” rendition, such as Khaled el-Masri, IOS 
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a German national taken, beaten, and sodomised 106 by the cia in Mace¬ 
donia, and tortured in Afghanistan, merely because his name was similar 
to that of a terrorism suspect. He would only obtain relief at the Euro¬ 
pean Court of Human Rights for the relatively minor conduct of the 
Macedonian authorities that allowed the cia to kidnap him, 107 while the 
executive branch’s conduct cannot be punished in any court. On the same 
basis, the dc Circuit has also dispensed with the claims of detainees held 
by the American military in Iraq and Afghanistan, “which are generally even 
more appalling than those that allegedly occurred at Guantanamo.” 108 

The judiciary’s unwillingness to end the regime of prolonged invol¬ 
untary detention, and the torture which inevitably accompanies it, ig¬ 
nores the breakdown of the rule of law that it represents. Executive 
dominance above the laws has not only been tolerated, it was subse¬ 
quently ratified in court opinions. While the executive sought to keep its 
internal legal advice secret, perhaps for fear of being rebuked by the 
courts, these opinions proved that these anxieties were groundless. 

Consequently, a legal regime absolving the violation of non-derogable 
rights has been formalized by the courts. This has various effects. First, 
it ties the hands of judges in trial courts, many of whom now openly ex¬ 
press dismay that they have been rendered powerless to offer relief to 
those who are suffering, or who have suffered, grievous harms. Second, 
it provides a green light for the executive to continue subjecting those it 
nominates to violations of their non-derogable rights. 

The Response to the Appellate Courts’ Green Light to Torture 

Numerous violations of non-derogable rights have continued unabated 
after the transition to the Obama administration. The same jus cogens 
norms are being violated, and that this is being done for the same reasons, 
which serve to further undermine the rule of law. Consideration of the ex¬ 
ecutive’s ongoing attempts to hold prisoners who have been proven in¬ 
nocent sheds some light on why it is committed to perpetuating this 
regime of prolonged arbitrary detention and torture. 

Certain difficult questions must first be addressed. Namely, why has 
the Obama administration fought so hard to keep detainees at Guanta¬ 
namo Bay when the president campaigned on a promise to close it? Why 
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does the executive continue to detain prisoners at Camp Platinum, where 
according to the chief military defense counsel of the Office of Military 
Commissions, prisoners are still held in conditions that do not comply 
with the minimum standards of Article 3 of the Geneva Conventions, 109 
and where they can be tortured with impunity following Al-Zahrani ? 
Finally, why did the Obama administration argue in 2012 that these 
detainees should no longer have access to lawyers? 110 Why did it build 
the Parwan Detention Facility? Even without answers, these questions 
themselves make it evident that the executive tried to return the detention 
system to one that no light can ever penetrate so that it can continue to 
torture detainees. 

The Bush administration’s impetus for the creation of this system was 
the extraction of false confessions. It is impossible to discern any other 
reason why the Obama administration has sought to return its detention 
and interrogation regime to the level of secrecy that the 2001-2003 olc 
memoranda contemplated. That said, there are also indications that de¬ 
tainees are still being held and tortured at Guantanamo and various black 
sites, most notably at Parwan and other facilities operated by the Joint 
Special Operations Command in Afghanistan. This should be considered 
when discussing the executive’s attempts to eliminate these detainees’ ac¬ 
cess to lawyers and to grant immunity to torturers. At Parwan, detainees 
were held without any access to lawyers, since the dc Circuit affirmed 
that they have no right to petition for habeas corpus, and they can be 
tortured and even killed with impunity, since it also affirmed that they do 
not have rights that can be enforced in American courts. 

There is substantial evidence that the executive subjected detainees at 
Parwan to conditions and interrogation methods that rise to the level of 
torture. For example, there are multiple reports confirming the torture 
of detainees at the “black jail,” the facility at Parwan operated by the 
Defense Intelligence Agency’s Defense Counterintelligence Field Activity. 
It is also staffed with personnel from the highly secretive Joint Special 
Operations Command. 111 The Open Society Institute has documented its 
conditions, and noted that they do not comply with the basic guarantees 
of the Third Geneva Convention. Its report also noted that represen¬ 
tatives from the International Committee of the Red Cross have been 
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barred from the facility and others that have been designated as Special 
Operations camps. 111 

Congress obtained a significant amount of positive publicity in 2005, 
when it restricted the military to the techniques of interrogation outlined 
in the Army Field Manual. This legislation was “sold to the public as a 
return to civilized norms,” 113 but few noted that this action left the exec¬ 
utive free to rewrite the manual, something which it did shortly after¬ 
wards. 114 When President Obama, in a much-heralded executive order 115 
restricted the cia to the techniques outlined in the rewritten manual, few 
noted Amnesty International’s conclusions that it now contained an ap¬ 
pendix, which allowed techniques that “do not comply with the interna¬ 
tional law regulations prohibiting torture.” 116 Furthermore, the manual 
continues to rely on a categorization of certain prisoners as “unlawful 
enemy combatants” whom the executive deems unilaterally not to be en¬ 
titled to the protections of the Third Geneva Convention, a procedure 
which itself does not comply with the Geneva Conventions. 

It should also be noted that Executive Order 13 491, which purport¬ 
edly prevented the cia from torturing detainees, also contained an opt- 
out procedure wherein a “Special Task Force” could propose “additional 
or different guidance [than the Army Field Manual] for other agencies,” 117 
such as the Defense Intelligence Agency (dia), whose procedures would 
remain classified and would not receive much attention, despite the fact 
that it is the agency conducting interrogations at the black jail at Parwan 
Detention Facility and other Special Operations camps. “Although the 
cia’s interrogation program was investigated ... the Defense Depart¬ 
ment’s parallel activities have been given little scrutiny.” 118 Naturally, 
when this “different guidance” was adopted, it was classified above “Top 
Secret.” Accordingly, it is unclear what methods the Defense Department 
has approved for dia interrogations, 119 although one can infer from the 
fact that certain techniques amounting to torture have been declassified, 
these methods must be considerably less acceptable, although it is im¬ 
possible to determine at this time whether particular techniques such as 
waterboarding have been re-authorized. 

The executive has reaffirmed a detention regime involving black sites, 
secrecy, and torture even at a time when interrogators and intelligence 
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officials continue to reiterate that this paradigm does not produce useful 
intelligence, 110 something which was evident not long after the 9/11 at¬ 
tacks. There is no explanation proffered for this, although it suggests that 
this administration has done so for the same reasons as its predecessor: 
to produce false confessions. It should also be noted that during the 
Obama administration, director of national intelligence Admiral Dennis 
Blair continued to credit “enhanced interrogation” with obtaining “high- 
value information” from detainees. 111 He made this case after it was 
already clear that this “information” was only considered “high value” 
at the time because it was helping the executive make the case for a war 
of aggression against Iraq. It remains unclear why the executive would 
want to leave a system in place that is perfectly designed to produce false¬ 
hoods that suit its interrogators. 


Targeted Killing 

While court challenges to the executive’s violation of non-derogable rights 
began with challenges to prolonged arbitrary detention and only later ad¬ 
dressed torture, this can easily be explained. The torture of detainees was 
a tightly controlled and highly secretive program designed to produce du¬ 
bious evidence that would later be labelled “intelligence” that conve¬ 
niently supported the executive’s arguments for aggressive war. However, 
the targeted killing program was even more secretive, as it involved acts 
of war itself, within both Pakistan and Yemen. The Bush administration 
inaugurated a program that authorized drone strikes against suspected 
terrorists. Although the targeted killing program does not comply with 
basic norms of international humanitarian law, the Obama administra¬ 
tion oversaw a tenfold increase in drone strikes. 111 This program did not 
lead to much litigation, however, as the cases presented serious jurisdic¬ 
tion problems, and they would also challenge the use of military force, 
something which creates the danger of flouting public opinion. 

That said, a test case presented itself when the executive, which 
traditionally kept these programs secret, openly announced its intention 
to subject an American citizen to a drone strike. On 6 April 2010, the 
New York Times reported that after a discussion within the National 
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Security Council, President Obama authorized the extrajudicial killing of 
Anwar Al-Awlaki. 113 His father, Nasser al-Aulaqi, then asked a federal 
trial court to enjoin the killing. 114 The Al-Aulaqi lawsuit was filed on 30 
August 2010. 115 

Nasser al-Aulaqi sought a declaratory judgment stating that the tar¬ 
geted killing program, insofar as it targeted US citizens who did not pre¬ 
sent concrete, specific, and imminent threats to life or physical safety, was 
unconstitutional. 116 He also sought an order requiring the executive to 
disclose the criteria used to identify its targets. 117 The executive filed a 
motion to dismiss, arguing that the plaintiff lacked standing to file a claim 
and that adjudicating the claims would require the court to decide non- 
justiciable political questions. 118 The motion was granted. 119 However, 
the court’s decision that Nasser al-Aulaqi did not have standing to bring 
the suit as his son’s representative was paradoxical. 

The court concluded that such a suit must be brought personally, since 
“Al-Awlaki can access the U.S. judicial system by presenting himself in a 
peaceful manner,” a leap of logic that depends on the premise that “[a] 11 
U.S. citizens may avail themselves of the U.S. judicial system if they pre¬ 
sent themselves peacefully.” 130 First, it should be noted this presumes that 
those administering the targeted killing program will act in accordance 
with the Constitution, even after the executive has already concluded that 
its guarantees do not apply to the targeted person. Second, the court 
opined that Al-Awlaki could turn himself in merely because of its allega¬ 
tion that there is “there is nothing preventing him from peacefully pre¬ 
senting himself at the U.S. Embassy in Yemen.” 131 Since the executive was 
actively trying to kill him this assertion is highly questionable. 

The court also dismissed the suit for presenting a non-justiciable 
political question. The court rested its reasoning chiefly on the precedent 
provided by El-Shifa v. United States , 131 In it, the “dc Circuit examined 
whether the political question doctrine barred judicial resolution of 
claims ... seeking to recover damages after their plant was destroyed by 
an American cruise missile. President Clinton had ordered the missile 
strike.” 133 The court reasoned: “[T]he plaintiff asks this court to do ex¬ 
actly what the D.C. Circuit forbade in El-Shifa - assess the merits of the 
President’s (alleged) decision to launch an attack on a foreign target. Al¬ 
though the ‘foreign target’ happens to be a U.S. citizen, the same reasons 



138 


PERMANENT STATE OF EMERGENCY 


that counseled against judicial resolution of the plaintiffs’ claims in El 
Shi fa apply with equal force here.” 134 

Although the court decided that it would not address Al-Awlaki’s 
claim that he should not be killed without due process, it opined further: 

[I]t does not appear that any court has ever - on political question 
doctrine grounds - refused to hear a U.S. citizen’s claim that his 
personal constitutional rights have been violated as a result of U.S. 
government action taken abroad. Nevertheless, there is inadequate 
reason to conclude that Anwar Al-Awlaki’s citizenship - standing 
alone - renders the political question doctrine inapplicable to plain¬ 
tiff’s claims. 135 

Owing to this conclusion and the court’s concern that the relief sought 
“would be vastly more intrusive upon the powers of the Executive” than 
those typically sought by a petitioner seeking habeas corpus, and because 
“the questions posed in this case require expertise beyond the capacity of 
the judiciary and [since there is a purported need for] unquestioning ad¬ 
herence to a political decision by the executive,” 136 the court held that 
the claims were non-justiciable. This was presented as a felicitous result 
that avoided demonstrating “a lack of respect due to coordinate branches 
of government,” and creating “the potentiality of embarrassment of mul¬ 
tifarious pronunciations by various departments on one question.” 137 

In summary, the court decided not to examine the merits of a suit 
brought on behalf of a US citizen who claimed he was the subject of an 
executive death warrant issued without due process on two grounds. 
First, because of speculation and adverse inferences the court concluded 
that the plaintiff had no standing to bring the suit. It did so despite the 
fact that this prudential consideration has routinely been waived when 
“human lives are at stake.” American courts have often expressed dis¬ 
dain for the argument that such a case should turn on “fine points of 
procedure or a party’s technical standing to bring a claim” in that cir¬ 
cumstance. 13 * However in this case a judicially crafted limitation was 
used to trump constitutional claims of the highest importance. 
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Second, and more importantly, the case was dismissed because the 
court did not believe that the judiciary possessed the power to determine 
the constitutionality of a decision by the president to issue an executive 
death warrant. Instead, it held that such a decision is best left to the ex¬ 
ecutive branch itself, to which an almost obsequious level of deference is 
apparently due, even from the courts that were set up to enforce the lim¬ 
itations of the constitution against the executive. Again, this abject aban¬ 
donment of the judiciary’s most fundamental responsibility simply cannot 
be reconciled with the rule of law. 


Secrecy of Executive Action 

The secrecy of the executive’s efforts involving the systematic violation of 
non-derogable rights was an integral feature of these programs and es¬ 
sential to defeating court challenges, as appellate courts pronounced 
themselves helpless to proceed in the face of stonewalling by the execu¬ 
tive. Certain sections of the federal judiciary were quick to erect further 
barriers to court challenges by affirming the right to keep evidence of fun¬ 
damental rights violations out of the hands of those who would seek to 
hold the executive accountable. The judicially created doctrines invoked 
by the courts when dismissing lawsuits challenging prolonged arbitrary 
detention, torture, and extrajudicial executions, which include the doc¬ 
trine of qualified immunity and so-called special factors, jurisdictional 
bars, heightened standing requirements, and the political question doc¬ 
trine, have all been highly effective means of denying relief to plaintiffs 
who alleged violations of jus cogens norms. Another contributing factor 
has been the withholding of government records that should have been 
provided to those bringing the lawsuits pursuant to foia requests, or in 
response to discovery requests made in the course of this litigation. 

Given the fact that these lawsuits are now consigned to failure by the 
judicially created doctrines that facilitate the evasion of any review on the 
merits of claims against the executive, one might argue that restrictions on 
public records are superfluous, and thus do not affect the assessment of 
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whether or not the United States is in compliance with the norms of the 
rule of law. However, this would fail to account for the additional politi¬ 
cal benefit of keeping certain activities secret. 

If the executive branch carries out programs that, if disclosed, would 
shock the public, maintaining secrecy is integral to preventing the sort of 
political backlash that occurred after the revelations of the Church Com¬ 
mittee, which helped to restore the rule of law. As the final hope for the 
restoration of the rule of law in the United States is the prospect of leg¬ 
islative action spurred on by public outrage, the executive’s attempts to 
keep its most dubious programs secret is pertinent. 

The most problematic covert action undertaken after the 9/11 attacks 
was the targeted killing program. Journalists attempted to bring it to light 
by litigating the government’s failure to provide information about the 
killing of an American citizen: Anwar Al-Awlaki. The proceedings illus¬ 
trate how judicially created rules have created a system where it is possi¬ 
ble for the executive to keep almost anything secret, even programs that 
violate the fundamental rights of its citizens. 

Before discussing how appellate court decisions have made obtaining 
such information virtually impossible, it should be noted that the execu¬ 
tive branch provided the lead to the judiciary. Despite campaign promises 
to restore transparency, the Obama administration has done the opposite. 
One example of this is an executive order allowing retroactive classifica¬ 
tion of a document. This means that someone may file a valid request for 
a government record, but before it is released, the executive can decide 
that it should have been considered classified and therefore exempt from 
foia, even if those who created the document saw no need to consider 
it confidential, if “the original classification authority [in its sole discre¬ 
tion] determines that the unauthorized disclosure of the information rea¬ 
sonably could be expected to result in damage to the national security.” 139 

The effects of this regime become apparent when one considers New 
York Times v. Department of Justice * A ° which sought information “about 
the legal basis ... for authorizing the targeted killing of Anwar Al- 
Awlaki.” 141 In particular, the suit sought to compel disclosure of an olc 
memorandum written in 2010 and signed by David Barron, which “con¬ 
cluded that Mr. Awlaki could be legally killed.” 141 The quality of the legal 
reasoning of this memorandum appears highly questionable, since leaks 
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have confirmed that it failed to even mention a key provision of the Con¬ 
stitution that specifically prohibits extrajudicial execution. 143 

This perception of flawed legal reasoning is not helped by the state¬ 
ments of the US attorney general who defended the program by stating 
that the due process mandated by the Constitution “is not necessarily 
judicial process,” even when the right being taken away is not Social 
Security Disability Insurance payments before a judicial hearing, 144 but 
when a citizen is being deprived of his life after a process 145 conducted 
by counterterrorism officials. 146 Other officials from the Department of 
Justice also asserted on the executive’s behalf that no court possessed any 
jurisdiction to question whether this deprivation of life was a violation 
of a citizen’s constitutional rights. 147 Given these assertions, disclosure of 
the legal justification in the olc memorandum for this program is of para¬ 
mount importance to the rule of law. 

The executive responded to the suit by moving to dismiss it, refusing 
to confirm or deny the existence of the olc memorandum because “this 
would cause harm” by revealing “information about the interests, prior¬ 
ities and capabilities of the subject agencies.” 148 This is a strange asser¬ 
tion, since the requested document would presumably contain only a legal 
argument, since that is what it purports to be. In its response to this 
motion, the New York Times clarified that it “seeks only legal analysis, 
not the details of any operation, past or future, which can properly be 
subject to redaction, if necessary.” 149 In addition, it noted that the gov¬ 
ernment provided no explanation why “legal analysis is properly char¬ 
acterized as a national security secret.” 150 

Despite the cogency of the plaintiffs’ arguments, the court dismissed 
the case, but in doing so exposed the way in which earlier appellate court 
rulings made it impossible for the plaintiffs to prevail under any circum¬ 
stances, regardless of the importance of the information they sought to 
the rule of law. Perhaps owing to this distressing conclusion, the trial 
court’s opinion lapsed into the first person: 

I find myself stuck in a paradoxical situation in which I cannot 
solve a problem because of contradictory constraints and rules - a 
veritable Catch-22. I can find no way around the thicket of laws 
and precedents that effectively allow the Executive Branch of our 
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Government to proclaim as perfectly lawful certain actions that 
seem on their face incompatible with our Constitution and laws, 
while keeping the reasons for their conclusion a secret. 151 

The court noted that because the government chose to label the re¬ 
quested documents as classified, a request to the judiciary was fruitless. 
“It lies beyond the power of this Court to determine if a document has 
been improperly classified.” 152 The trial court cannot order the disclo¬ 
sure of “final policies that have been adopted by the Executive to target 
individuals and to decide whether or not they can lawfully be killed by 
Executive fiat.” 153 

What is most notable is that the trial court found that it was com¬ 
pelled to reach this conclusion by the “thicket of laws and precedents” 
despite the fact that it appears to have concluded in dicta that the tar¬ 
geted killings were extrajudicial assassinations punishable under domes¬ 
tic law. The court came to this conclusion after pointing out that the 
statute forbidding “[fjoreign murder of United States nationals ... con¬ 
tains no exception for the President ... or anyone acting at his direction 
... Presidential authorization does not and cannot legitimize covert ac¬ 
tion that violates the constitution and laws of this nation.” 154 

The court also noted that the “literal language of the Fifth Amend¬ 
ment, the Treason Clause, and the cited statutes notwithstanding, the Ad¬ 
ministration ... has gone so far as to mount an extensive public relations 
campaign in order to convince the public that its conclusions [about its 
authority to order extra-judicial executions] are correct.” 155 The court 
implicitly argued that though the executive authorized covert operations 
that unlawfully killed citizens and argued at length that it has the power 
to do so, the court cannot order the executive to release its own rationale, 
or even compel them to admit formally and on the record that it engaged 
in these operations. 

Unfortunately, it is impossible for the victims of state-sanctioned 
murder and other violations of non-derogable rights to bring successful 
court challenges without these classified documents. As the trial court 
noted, “the Alice-in-Wonderland nature of this pronouncement is not lost 
on me.” 156 Presumably, the nature of this crisis of the rule of law is such 
that when the executive construes a law, it “means precisely what [it] 
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choose[s] it to mean - neither more nor less,” as “the question is which 
is to be master - that’s all.” 157 The trial court might as well have observed 
that its opinion was the death knell of the rule of law. Despite the execu¬ 
tive’s admission of its murderous actions, no court can order the executive 
to release the documents that might make it possible for the court to hold 
it accountable for that crime. 


Unlawful Surveillance 


In addition to keeping information about the executive out of the hands 
of those who sought to challenge its violation of citizens’ non-derogable 
rights, the higher courts systematically empowered the right of the ex¬ 
ecutive branch to gather information about the citizenry. It also used this 
power against its critics, and in particular against those who challenged 
its policies, in an echo of Nixon’s abuses. The executive argued that it 
could ignore the laws and constitutional provisions restricting warrant¬ 
less surveillance, owing either to the aumf or its purported reserve pow¬ 
ers, triggered by what it characterized as a state of war. Again, while it 
is difficult to understand how the authorization to deploy troops in bat¬ 
tle implies clearance to eavesdrop on conversations, the olc was pre¬ 
pared to provide the necessary legal justification. Problematic legal 
reasoning was simply beside the point, because the relevant memoran¬ 
dum was kept secret, even from the agencies that conducted the surveil¬ 
lance: “In late 2003, the nsa’s General Counsel and the Inspector General 
sought access to Mr. Yoo’s memoranda ... Mr. [David] Addington an¬ 
grily rebuffed them.” 158 

This tight secrecy was motivated by the audacity and scale of the “Pres¬ 
ident’s Surveillance Program” (psp) which dwarfed the Cold War nsa pro¬ 
grams. This program was gargantuan. It involved diverting every single 
personal communication transmitted across the telecommunications com¬ 
panies’ trunk lines. The nsa simply inserted a shunt that relayed all of this 
communications traffic from these hubs to their headquarters, where all 
of these messages could be parsed. 159 This rendered unnecessary the ear¬ 
lier methods of obtaining this type of data, which often involved know¬ 
ingly providing false information in warrant applications. 160 
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While the executive insisted that it was merely conducting surveillance 
on al Qaeda terrorists, such that the President’s Surveillance Program and 
other operations might appear to be implied by the aumf, this mandate 
was quickly extended. Attorney General Alberto Gonzales later revealed 
that the nsa was “not just targeting terrorists but anyone deemed ‘af¬ 
filiated’ or ‘working in support’ of terrorists.” One prominent law pro¬ 
fessor noted that “this definition casts so wide a net that no one can feel 
certain of escaping its grasp.” 161 These anxieties appeared warranted 
given a widely publicized statement of the chief executive. As he said be¬ 
fore a joint session of both legislative bodies, “Either you are with us, or 
you are with the terrorists.” 161 

After the 9/11 attacks, peace activists were perceived as not being 
“with us,” and this led to abuses that continued long after 2001, espe¬ 
cially after the executive put into place its strategy of extending the cri¬ 
sis period by launching new wars. In 2005, a leak revealed that the 
Counterintelligence Field Agency (cifa) database contained extensive 
records of spying on the political activity of antiwar groups opposed to 
the Iraq War. In it, innocuous activities, such as a meeting at a Quaker 
meeting house, were described as a “threats.” 163 The range of targets for 
this surveillance was also extended to include academics, as “military per¬ 
sonnel also attended academic conferences and tracked participants’ pri¬ 
vate statements.” 164 The military intelligence agencies were not alone. 
“cifa was far from unique. The FBI, returning to its old habits, was also 
spying on antiwar activists ... the FBI’s Pittsburgh office kept the inter¬ 
faith Thomas Merton Center under surveillance” for at least three years. l6s 

What is particularly problematic about this surveillance is what was 
fed into vast databases and cross-linked, in a manner that the architects 
of Operation chaos could only have dreamed about. “One of the cifa- 
funded database ... dubbed ‘Person Search,’ is designed ‘to provide com¬ 
prehensive information about people of interest.’” Presumably, this linked 
to the President’s Surveillance Program and other databases, and could 
provide information about those whom any particular activist called or 
emailed and field reports from undercover agents, and other files, at the 
click of a mouse. The Total Information Awareness database was the re¬ 
sult of “a huge data mining scheme ... [that] track[ed] Americans’ credit- 
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card transactions, website visits, travel records, bank transactions, and 
[linked to] other database files at the Pentagon.” 166 

The use of these technologies and methods of surveillance against an¬ 
tiwar activists makes it “disturbingly clear that the mistakes of the past 
[and in particular, the Nixon administration] are being repeated once 
more. Rather than focusing on the nation’s enemies, intelligence services 
are trained on American dissenters from the government’s policies.” 167 

That said, any keen student of Nixon’s presidency, including the many 
located in the executive branch after the 9/11 attacks, would have re¬ 
membered that his efforts to control the antiwar movement were not 
incidental to his agenda. Rather, the Church Committee and other inves¬ 
tigations revealed that escalating the Indochina War was an integral part 
of his attempt to free the executive from all legal restraint and oversight. 
Destroying the movement that stood in the way of an expanded war and 
concomitant crisis was essential to Nixon at that time. It is entirely pos¬ 
sible that Cheney and others saw the movement against the Iraq War in 
the same manner, given the similarities in their goals. Cast in this light, 
the assumption that the Bush administration sought to use the intelli¬ 
gence agencies in the same manner as Nixon and for the same ends does 
not appear unwarranted, and this was confirmed by subsequent revela¬ 
tions about these programs. 

These efforts to implement surveillance and control would present 
as serious a challenge to the rule of law as the “White House horrors” 
that brought about Nixon’s resignation. However, in the absence of a 
thorough congressional investigation, opponents of the executive who 
were subjected to unlawful surveillance and other abuses can only turn 
to the courts. 

The first serious challenge to warrantless surveillance of peace ac¬ 
tivists, scholars, and others engaging in constitutionally protected polit¬ 
ical activity was brought on 17 January 2006. 168 The suit alleged that the 
“nsa engaged in wholesale data-mining of domestic and international 
communications” in violation of fisa, and that some of the plaintiffs 
would have been targeted for surveillance merely because of the topics 
they researched on the Internet. 169 The plaintiffs included the American 
Civil Liberties Union, owing to its work in connection with the United 
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Nations Working Group on Arbitrary Detention, which involved the in¬ 
vestigation of “special interest” detainees who were “rendered ... to de¬ 
tention and interrogation facilities operated by the cia outside U.S. 
sovereign territory,” including Khaled el-Masri. I7 ° 

The executive’s eavesdropping on these privileged attorney-client com¬ 
munications made this legal representation more difficult. Journalists and 
scholars also alleged that their work investigating law-breaking by the 
intelligence community, including the N sa, in the case of the author James 
Bamford, was now more difficult, as their sources believed they were 
being subjected to warrantless surveillance. 171 Owing to these effects on 
constitutionally protected speech, these plaintiffs alleged violations of 
their free speech and associational rights, along with violations of the 
Fourth Amendment, and noted that this surveillance “violates the prin¬ 
ciple of separation of powers because it was authorized ... in excess of his 
Executive authority under ... the United States Constitution and contrary 
to limits imposed by Congress.” 171 

The trial court’s ruling in this case was a stirring rebuke to an over¬ 
reaching executive. Despite the fact that the nsa withheld numerous doc¬ 
uments on the assertion of “state secrets privilege,” the court held that 
this information was not required in order for the plaintiffs to establish 
their standing, and to make the prima facie case of a constitutional vio¬ 
lation that would justify an injunction. 173 On the question of standing, the 
absence of which was invoked by appeals courts when dismissing claims 
after the 9/11 attacks, on the basis that plaintiffs cannot prove they were 
targeted by the executive without access to secret documents that cannot 
be released, the court reasoned as follows: 

[I]f the court were to deny standing based on the unsubstantiated 
minor distinctions drawn by Defendants, the President’s actions 
in warrantless wiretapping, in contravention of fisa, Title III, 
and the First and Fourth Amendments, would be immunized from 
judicial scrutiny. It was never the intent of the Framers to give the 
President such unfettered control, particularly where his actions 
blatantly disregard the parameters enumerated in the Bill of Rights. 
The three separate branches of government were developed as a 
check and balance for one another. 174 
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Citing the Keith case, the trial court noted that these plaintiffs now 
complained about the sort of activity that had brought down the Nixon 
administration. Furthermore, it noted that Congress had prohibited these 
practices by fisa, which did not acknowledge any constitutional reserve 
powers in the executive. It also observed that the Fourth Amendment 
was itself a response to this sort of executive overreaching, in the form of 
the general search warrants executed in the American colonies. Quoting 
the Steel Seizure Case, the court reasoned: 

[E]mergency powers are consistent with free government only 
when their control is lodged elsewhere than in the Executive who 
exercises them. That is the safeguard that would be nullified by our 
adoption of the “inherent powers” formula. Nothing in my expe¬ 
rience convinces me that such risks are warranted by any real ne¬ 
cessity, although such powers would, of course, be an executive 
convenience ... With all its defects, delays and inconveniences, men 
have discovered no technique for long preserving free government 
except that the Executive be under the law, and that the law be 
made by parliamentary deliberations. 175 

The trial court concluded that the psp was contrary to statute and un¬ 
constitutional. In doing so, it refuted the notion that the executive pos¬ 
sessed emergency powers that would allow it to ignore duly enacted laws. 
“[T]he Office of the Chief Executive has itself been created, with its pow¬ 
ers, by the Constitution. There are no hereditary Kings in America and 
no powers not created by the Constitution. So all ‘inherent powers’ must 
derive from that Constitution,” which grants the executive no emergency 
powers. 176 It also concluded that the aumf could not be construed to 
support this activity, as this would amount to a general statute implicitly 
overruling another, fisa, which was more specific. 

Unfortunately for the plaintiffs, this ruling was never put into effect. 
It was stayed immediately and subsequently vacated by the Sixth Cir¬ 
cuit. 177 The court held that plaintiffs lacked standing to bring any of their 
claims, since they could not demonstrate that they were subjected to war¬ 
rantless surveillance. “[B]ecause of the State Secrets Doctrine [the plaintiffs] 
cannot ... produce any evidence that any of their own communications 
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have ever been intercepted by the ns a, under the tsp, or without war¬ 
rants.” 178 The court did not appear to appreciate the irony of allowing a 
defendant to frustrate plaintiffs’ constitutional claims by refusing to turn 
over the documents they need to prove those claims. 

Rather than decrying a Catch-22, in the same manner as the trial court 
in New York Times v. Department of Justice, the Sixth Circuit created 
one. The pattern that emerges from the court challenges after the 9/11 at¬ 
tacks is clear. Plaintiffs are barred by a “thicket of precedents” that block 
their path to a review on the merits the appellate court opinions dispos¬ 
ing of these claims persist and proliferate, creating precedents that doom 
future lawsuits challenging violations of constitutional rights. 

For instance, a subsequent suit challenging warrantless surveillance 
filed in the Southern District of New York, Amnesty International v. 
McConnell, was dismissed owing to the plaintiffs’ purported failure to 
demonstrate their standing to sue, in which the decision of the Sixth Cir¬ 
cuit in aclu v. nsa was cited multiple times. 179 This is another example 
of a case in which a clear failure of the executive to comply with its obli¬ 
gations during the discovery process was exacerbated by the circuit 
courts’ willingness to create precedents that deprive the trial courts of 
any ability to challenge disingenuous assertions of “state secrets privi¬ 
lege,” in the same manner that they were stripped of the ability to 
challenge the retroactive classification of documents as “secret” after 
they become the subject of foia requests, as seen in New York Times v. 
Department of Justice. 

There are other pertinent examples of this process. During the dis¬ 
covery process, the plaintiffs in Amnesty International requested a legal 
opinion purportedly justifying the FBI’s participation in warrantless 
wiretapping programs. A document that appears to be a legal memo¬ 
randum from the fbi’s general counsel was disclosed. However, despite 
the fact that it was initially marked “Precedence: Routine” and “All in¬ 
formation contained herein is unclassified exc[ept] where shown other¬ 
wise,” four months after it was written, shortly before it was turned over 
to the plaintiffs, it was reclassified as “Secret.” As a result, the legal anal¬ 
ysis was redacted from the version given to the plaintiffs. 180 It is unclear 
how a legal analysis could be a state secret, but this was the rationale for 
the redaction. 
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This principle is now not only accepted by the courts but embodied by 
some of them. One example is found in the decision of the Foreign Intel¬ 
ligence Surveillance Court of Review (fiscr), a special court set up to 
hear appeals of rulings disposing of the challenges of telecommunications 
providers and other data carriers to the orders of the executive to turn 
over their customers’ private information. 

In 2007, an unnamed telecommunications company refused to carry 
out the executive’s demands that it turn over records without being served 
with warrants. 181 This was a perilous course of action. Former ceo of 
Qwest Communications Joseph Nacchio argued that Qwest was pun¬ 
ished for refusing to comply with such an order by losing out on gov¬ 
ernment contracts worth hundreds of millions of dollars. (He was also 
subsequently prosecuted on an unrelated charge of insider trading.) 181 
The Foreign Intelligence Surveillance Court dismissed these objections, 
as did fiscr on review. 183 

These decisions are made in secret. The public is never even 
informed that challenges to requests for warrantless surveillance have 
ever been made. However, in a “rare public ruling,” fiscr decided to 
affirm the constitutionality of the program. It did so in an opinion that 
was itself redacted. Not only are the executive’s justifications for viola¬ 
tions of fundamental rights now being withheld from the public, but a 
court of law now does the same. It is unclear how this could be recon¬ 
ciled with the rule of law. These secret opinions demonstrate that 
certain courts have become ever more compliant to the executive’s 
demands. In particular, these courts have been amenable to arguments 
about the need for secrecy that make judicial review of violations of 
non-derogable rights impossible. 


Judicial Tolerance of Unilateral War-Making 

One of the key reasons for the executive’s violation of non-derogable 
rights was to generate “intelligence” that would purportedly justify ag¬ 
gressive war. As during the Nixon administration, a vicious circle was a 
dangerous possibility. Violations of jus cogens norms could be used to 
launch wars, which would then justify more violations of non-derogable 
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rights. The courts’ response to the executive branch’s destruction of the 
rule of law after the 9/11 attacks would need to address the executive’s 
claim that it possessed the unilateral right to declare and wage aggres¬ 
sive wars. Just as Nixon’s claims to this power needed to be rebuffed in 
order to restore the rule of law after the invasion of Cambodia, the courts 
would need to respond to similar claims made after the 9/11 attacks in 
order to terminate the crisis created by this new state of emergency. Un¬ 
fortunately, this was not the case. 

The final critical post-9/11 failure of the higher courts to support the 
rule of law as re-implemented in the congressional resurgence of 1974- 
1980 is the consistent refusal to give any effect to the War Powers Reso¬ 
lution. The wpr reasserted “the Constitution’s broad textual commitment 
to Congress’s key role in the war-making system.” 184 Section 1542 re¬ 
quires that the executive notify the legislature whenever troops are com¬ 
mitted to hostilities. Despite arguments from the executive’s own lawyers 
and academics who propagate anachronistic arguments about scope of 
the Constitution’s Declare War Clause, 185 “its constitutionality is not 
seriously in question.” 186 

After this notification, if Congress does not pass a resolution approv¬ 
ing the extension of hostilities within ninety days, the executive must with¬ 
draw them. While the executive branch argues that this provision is an 
“unconstitutional abridgement on the President’s unitary power as Com¬ 
mander-in-Chief,” 187 during the congressional resurgence even the olc 
accepted that it was constitutional. 188 If the president authorizes the mil¬ 
itary’s use of force, even in a rescue mission, he must comply with the 
wpr. When Congress remained jealous of its constitutional prerogatives, 
the executive did what the statute required. For example, in 1975, Pres¬ 
ident Ford’s conduct during the crisis precipitated by the capture of the 
ss Mayaguez conformed scrupulously to the wpr’s requirements. 189 

That said, when the executive has failed to comply with the wpr, the 
courts have consistently refused to enforce it. This is best illustrated by 
outcome of the lawsuit challenging President Obama’s unilateral decision 
to intervene during the Libyan civil war, by attacking the government and 
armed forces of Libya. It should be noted that the Security Council Res¬ 
olution does not itself provide the requisite authorization under US do- 
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mestic law, 190 and Congress did not authorize the intervention within 
sixty days of its initiation as the wpr required. 

Kucinicb v. Obama 191 was filed after “Speaker [of the House of Rep¬ 
resentatives John] Boehner sent a letter to President Obama informing 
him that the ninety-day period under the War Powers Resolution would 
pass on June 17th and that the President ha[d] failed to comply with the 
statute.” 192 - Despite the executive’s failure to comply with both the wpr 
and the Constitution, the court dismissed the suit. It did so without 
reaching its merits, relying instead on two judicially created doctrines. 
These are the doctrines related to standing and the political question doc¬ 
trine, which were invoked to dismiss the claims of citizens subjected to 
targeted killing. 

As the suit was brought by ten members of Congress who voted for 
the law that the executive ignored, someone unfamiliar with the myopic 
view of standing adopted in the United States might expect that they 
would receive their day in court. However, in what appears to be an at¬ 
tempt to evade responsibility for addressing such injuries, the dc Circuit 
has developed a restrictive view of legislator standing. This doctrine holds 
that the judiciary should not address the executive’s violation of a statute 
if the issue is still susceptible to “political resolution.” 193 

This doctrine ignores the fact that the wpr represents the already- 
existing political resolution of the crisis of the rule of law created by 
Nixon’s arguments that he could declare war on his own initiative. If the 
executive is willing to ignore a constitutionally valid law, it is unclear 
why Congress’s power to pass another law should be seen as a potential 
solution to the problem. Once the executive contends that it has the power 
to ignore the laws in the interests of national security in general (i.e., the 
olc opines that any attempt by Congress to restrain the executive’s power 
to declare war to protect the nation would be unconstitutional), what 
would a statute that explicitly rejects that view accomplish? As Judge Brett 
Kavanaugh stated in his partial concurrence in El-Sbifa v. United States: 


There is good reason the political question doctrine does not apply 
in cases alleging statutory violations. If a court refused to give ef¬ 
fect to a statute that regulated Executive conduct, it necessarily 
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would be holding that Congress is unable to constrain Executive 
conduct in the challenged sphere of action. As a result, the court 
would be ruling (at least implicitly) that the statute intrudes im¬ 
permissibly on the Executive’s prerogatives under article II of the 
Constitution. In other words, the court would be establishing that 
the asserted Executive power is exclusive and preclusive, meaning 
that Congress cannot regulate or limit that power by creating a 
cause of action or otherwise . 194 

A judicial decision applying the political question doctrine to claims 
under the wpr would endorse the olc argument about the executive’s 
unreviewable powers to act in the interests of national security. As such, 
the only option that might remain for Congress would be to impeach the 
president. The courts’ restrictive view of legislator standing - which serves 
the same function as the application of the political question doctrine to 
claims under the wpr - puts the legislature on the horns of a dilemma. 
Congress can either do nothing and tolerate the erosion of the rule of 
law, or act and risk a constitutional crisis, as the courts stand idly by, in 
sharp contrast to their conduct during the Watergate crisis. 

The court adjudicating Kucinich v. Obama did not address the politi¬ 
cal question doctrine, “as the Court has concluded that the plaintiffs lack 
standing to bring the claims alleged in their complaint, it need not pro¬ 
ceed to the related issue of whether the plaintiffs’ claims present non- 
justiciable political questions .” 193 It is clear, however, that the precedents 
of the Supreme Court and the dc Circuit would otherwise have com¬ 
pelled the trial court to find that the issue presented was non-justiciable 
on that ground. At the outset of the Cold War, the Supreme Court held 
that “[c]ertainly it is not the function of the Judiciary to entertain private 
litigation - even by a citizen - which challenges the legality ... of the 
Commander-in-Chief in sending our armed forces abroad or to any par¬ 
ticular region .” 196 Despite intervening legislation, the higher courts have 
cleaved to this position across five decades. The precedents are so well- 
settled that the trial court in Kucinich openly expressed frustration, in an¬ 
other unusual lapse from decorum, with the legislators’ attempt to litigate 
the issue of whether the executive was complying with the wpr: 
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[T]he Court finds it frustrating to expend time and effort adjudi¬ 
cating the relitigation of settled questions of law. The Court is sim¬ 
ply expressing its dismay that the plaintiffs are seemingly using the 
limited resources of this Court to achieve what appear to be purely 
political ends, when it should be clear to them that this Court is 
powerless to depart from clearly established precedent of the 
Supreme Court and the District of Columbia Circuit. 197 

As early in the Cold War as 1950, the Supreme Court believed that it 
was self-evident why the judiciary should not scrutinize the executive’s de¬ 
cision to commit troops to hostilities, a proposition with which many 
surely agreed owing to the prevailing political climate. That said, the 
Supreme Court has not explicitly reaffirmed this conclusion after Con¬ 
gress acted to define the precise scope of the legality of any deployment 
of the military, via the wpr. It need not do so, however, as long as the dc 
Circuit is willing to release the executive from its statutory responsibili¬ 
ties. It has done so, 198 and the trial courts whose opinion it binds have 
been forced to follow this holding repeatedly. 199 

These judicially created doctrines that allow for these rulings are sim¬ 
ply the courts’ attempt to shirk their responsibility to intervene when the 
executive ignores a statute, which is a basic requirement of the rule of law. 
This dynamic is especially troubling when the executive ignores the law in 
order to prolong a crisis that will likely empower it to behave lawlessly. 


The Strategic Denial of Certiorari 

The question that remains to be answered after detailing the judiciary’s 
inadequate response to the destruction of the rule of law in the ten years 
after the 9/11 attacks is how the Supreme Court has managed to preserve 
its credibility, even as the courts have utterly failed to re-implement the 
rule of law by holding the executive accountable for its violations of non¬ 
derogable rights. It should again be noted here that after deciding Boume- 
diene v. Bush, the Supreme Court has not arrested the development of 
judicially created doctrines that prevent trial courts from reaching the 
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merits of lawsuits alleging violations of non-derogable rights. On 11 June 
2012 it disposed of seven cases with one-line orders denying review. In 
these cases, the dc Circuit held that petitioners had no right to habeas 
corpus on the basis of a presumption of regularity that must be extended 
to patently unreliable intelligence reports. 2 - 00 Earlier, the court declined 
review of Kiyemba v. Obama, in which the dc Circuit held that the dis¬ 
trict courts possessed no power to order the executive to release a detainee 
who was granted the writ, or even to order the executive to produce the 
detainee before the court. 101 

On the same day, the Supreme Court declined review of Lebron v. 
Rumsfeld, which held that Jose Padilla could not bring a lawsuit against 
those who ordered him to be tortured, as they were allegedly entitled to 
qualified immunity in the course of their official duties, which purport¬ 
edly included authorizing violations of non-derogable rights. 101 The rights 
of former Guantanamo detainees to bring these suits was foreclosed by 
the decision in Rasul v. Myers, which held that federal courts had no ju¬ 
risdiction of these claims. This holding ignored the Supreme Court’s de¬ 
cision in Boumediene. Despite the openly disdainful tone of this opinion, 
the Supreme Court declined the petitioners’ request for review. 103 

These decisions led to serious consequences. Adnan Latif was a 
Yemeni detainee who argued persuasively that he was visiting Afghanis¬ 
tan in order to obtain free medical treatment from Islamic charities. He 
alleged that his neurological issues, for which he sought help in Afghan¬ 
istan, were aggravated by the detention regime, but despite the fact that 
“he had been cleared for transfer [i.e., acquitted of wrongdoing] ... he 
could see no end to his confinement, and he killed himself.” 104 Further 
suicides would not be surprising, as 

a lawyer who has represented a number of Guantanamo prisoners, 
said the sense of despair among prisoners overall seems to have 
worsened since the Supreme Court announced in June that it would 
not review the way courts were handling the men’s individual chal¬ 
lenges to their confinement. “There are a lot of guys who are hav¬ 
ing a really hard time ... Many of them have lost any hope that 
they are ever going to be released regardless of their status.” 103 



Response of the Judiciary to Executive Overreaching, 2003-12 


155 


Lawsuits challenging the targeted killing of citizens have yet to reach 
the Supreme Court, or even the dc Circuit, although its invocation of 
political question doctrine, which purportedly prevents a citizen from 
challenging the “targeting decisions” of the executive branch, was re¬ 
cently allowed to stand in El Shifa v. United Statesr ° 6 The same is true for 
lawsuits challenging the violation of the wpr .“ 7 

The Supreme Court did agree to address the doctrines that purport¬ 
edly justify the executive’s failure to respond to requests filed under the 
foia and the retroactive classification and redaction of documents sought 
in discovery during litigation challenging warrantless surveillance . 108 
However, it decided to do so only after the executive requested this, after 
it lost an appeal in the Second Circuit that overturned the decision of the 
district court in Amnesty International v. McConnell The Second Cir¬ 
cuit ruled that the plaintiffs had standing to sue despite the executive’s re¬ 
fusal to turn over documents that would have proved that the plaintiffs 
were being subjected to warrantless surveillance . 110 The Supreme Court’s 
decision was to overturn the Second Circuit, adopting the executive’s ar¬ 
gument with practically no reservations. It is instructive to consider that 
when it was asked to review the Sixth Circuit’s decision that disposed of 
the plaintiff’s claims owing to alleged lack of standing and the executive’s 
invocation of the state secrets privilege , 111 the Supreme Court declined to 
issue a writ of certiorari . 111 


Conclusion: The Judiciary’s Comprehensive Failure 

In order to exist within the confines of a rule of law state, the executive 
must not be able to define the scope of its own powers, whether in an 
emergency or otherwise. Its activities must be confined to legal limits, de¬ 
limited and policed by the legislature and the courts. This was the com¬ 
mon vision of the Framers of the US Constitution, which undergirds its 
doctrine of the separation of powers, and which guarantees the rule of 
law (as it is defined by the common consensus of legal scholars, and set 
forth by the icj’s Rio and Lagos Congresses). However, while the sepa¬ 
ration of powers can survive transient crises unscathed, the executive is 
empowered significantly in periods of prolonged war. 
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The second half of the twentieth century saw the United States slip¬ 
ping outside of the rule of law paradigm. If Nixon had successfully 
implemented his agenda, it is likely that the executive would have become 
permanently unaccountable for its violations of jus cogens norms, for 
aggressive wars, and possibly even for creating a system of mass pro¬ 
longed arbitrary detention. However, Congress and the courts prevented 
this by resisting his agenda and commencing procedures to impeach 
Nixon, ending the Indochina Wars, and by passing legislation that for¬ 
mally ended the emergency powers and tightly circumscribed its control 
of the intelligence community. 

The rule of law as re-established in the congressional resurgence of 
1974-1980 did not survive the 9/11 attacks intact. The executive was 
again given wide-ranging emergency powers, which it used to violate 
non-derogable norms. It then sought to expand its own powers by claim¬ 
ing a non-existent constitutional right to overrule the other branches of 
government when purportedly acting in the interests of national security. 
The end result was a set of secret laws that authorized executive branch 
officials to subject people to illegal surveillance, prolonged involuntary 
detention, and torture, and to launch wars of aggression without any leg¬ 
islative involvement. 

After the immediate crisis passed, the question that presented itself was 
whether this would be a transient crisis of the rule of law, like that created 
by the Civil War, or a permanent state of emergency, like that which fol¬ 
lowed the Second World War, and threatened to create a boundless exec¬ 
utive branch that violated non-derogable rights as a matter of course, with 
no accountability. The answer would await the responses of the judiciary 
and the legislature to executive illegality. Would these branches of gov¬ 
ernment reassert themselves, as they had during the Nixon administra¬ 
tion, or would the absence of a response further empower the executive? 

The first set of challenges to the new executive resurgence was brought 
in the courts. The third criterion of a rule of law state is that the judiciary 
must be able to hold the executive accountable when they violate funda¬ 
mental rights. This is no longer even possible in the United States. Owing 
to new precedents and doctrines (in particular, the political question doc¬ 
trine, the state secrets privilege, and restrictive approaches to standing 
and jurisdiction that prevent courts from addressing abuse that occurred 
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overseas) the federal courts cannot exercise any oversight or restrain the 
executive’s most serious violations of non-derogable rights. 

The executive is free to arbitrarily detain, torture, kill, engage in lim¬ 
itless warrantless surveillance, and retroactively classify and withhold in¬ 
formation relating to all of these activities. No court at present can even 
reach a consideration of the merits of lawsuits challenging this conduct, 
to the frustration of many trial courts that have been presented with clear 
evidence of violations of these jus cogens norms. These often present com¬ 
pelling cases that the executive has violated their non-derogable rights, 
which could easily be proven conclusively, if only the records detailing the 
executive’s unconstitutional conduct were not withheld by the executive. 

It is as yet unclear why the federal appellate courts would develop 
doctrines that prevent the judiciary from policing the boundaries of the 
rule of law. The key to this explanation will be the close connections be¬ 
tween these two branches of government, as illustrated by the appoint¬ 
ments process, which allows the executive to choose those who will sit in 
judgment over its attempts to subvert the laws. 



CHAPTER 5 

Judicial Selection and Executive 
Branch Dominance 


The Importance of Control over the Judiciary 

The rule of law in the United States is now severely imperilled because 
of the judiciary’s failure to enforce non-derogable rights when they are 
violated by the executive. The judiciary tolerates the system of prolonged 
arbitrary detention, torture, extrajudicial killing, and unconstitutional 
surveillance set up after the 9/11 attacks. The procedural evasions cer¬ 
tain appellate courts employed in cases brought by those challenging 
these wrongs show that it is now impossible to obtain recourse against 
the executive. 

This violates the minimum requirement for a rule of law state: that the 
executive be legally accountable when it violates basic jus cogens norms. 1 
However, these cases also appear to raise the issue of whether the United 
States may no longer be in conformity with the underlying criterion: that 
the judiciary is not merely able but willing to protect non-derogable 
rights. It is important to understand both the formal process for the ap¬ 
pointment of judges that the constitution specifies, and those possibilities 
for distortion that were exploited by the executive. 


The Advice and Consent Clause and Judicial Appointments 

The Advice and Consent Clause of the US Constitution 1 outlines the pro¬ 
cesses by which Supreme Court justices (and, by implication, judges who 
adjudicate federal constitutional rights) are appointed: “[The president] 
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... shall nominate, and by and with the Advice and Consent of the Sen¬ 
ate, shall appoint ... Judges.” This formulation was the result of a com¬ 
promise between a faction among the Framers who wanted to strengthen 
the federal government, the executive branch in particular (the Federal¬ 
ists), and those who were afraid that this might devolve into an auto¬ 
cratic government (the Anti-Federalists ). 3 

In particular, the Anti-Federalists were concerned that granting the 
executive the exclusive right to appoint judges would destabilize the rule 
of law put into place by the separation of powers enshrined in the Con¬ 
stitution. For instance, John Rutledge “claimed that if a single person 
held that power to appoint judges, ‘[t]he people will think that we are 
leaning too much toward Monarchy .’” 4 However, advocates of stronger 
executive powers were unwilling to grant this power to the legislature, or 
even to the smaller of its two chambers (Alexander Hamilton had pro¬ 
posed giving this power to the Senate ), 3 for fear that Congress would 
appoint candidates that leaned too far toward what the Federalists con¬ 
sidered to be populism . 6 As Marcotte concludes on the subject of the Ad¬ 
vice and Consent Clause: 

The final language of the Constitution represents a compromise - 
one that permitted a great deal of discretion on the part of the 
Executive in making the selection of judges ... while still allowing 
the Senate to maintain a substantive role in the selection and con¬ 
firmation process . 7 

This compromise created precisely the sort of shared responsibility in 
the judicial appointments process that the icj reasoned was necessary 
for the protection of the judiciary’s independence - and therefore for the 
preservation of the rule of law. The icj noted in the Lagos Report that 
there “are also potential dangers in the exclusive appointment by the Leg¬ 
islative, Executive, or Judiciary,” and instead advised that the selection 
mechanism include “representatives of two or more of these bodies .” 8 

That said, during the framing and ratification of the Constitution, 
substantial doubts were raised about whether the legislature would be 
able to play a meaningful role in practice, or whether the executive 
would quickly monopolize all power over judicial appointments. Edmund 
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Randolph (who later became the first US attorney general) “stated ... that 
the President’s involvement in judicial nominations was one of the reasons 
he refused to sign the Constitution.” 5 Luther Martin (a prominent Anti- 
Federalist) likewise refused to sign owing to “concern that without sub¬ 
stantial involvement by the Senate in the appointments process, the 
President could have ‘an army of civil officers as well as Military.’” 10 
George Mason, the leader of this faction, spoke for all his colleagues 
when he claimed that “ [notwithstanding the form of the proposition [for 
a division of responsibility found in the Advice and Consent Clause] the 
appointment was substantially vested in the [executive] alone.” 11 

There is substantial evidence, however, that the Framers intended the 
wording of the Clause to represent a real compromise, which preserved 
a substantive role for the Senate in the judicial appointments process. 11 
This, however, did not prevent the Federalists from arguing to the con¬ 
trary during the ratification debates, in an attempt to shape the meaning 
of the document and the relative powers of the executive and the legisla¬ 
tive branches as a result. In particular, Hamilton argued in the Federalist 
No. 66 “that Senate rejection of the President’s nominee would not be a 
regular occurrence,” 13 thereby attempting to shape the boundaries of 
acceptable conduct for the legislature when presented with candidates 
for the bench. 

It was evident as early as 1787 that the integrity of the judicial selec¬ 
tion process, while formally meeting the minimum requirements of the 
rule of law, would depend upon the vigilance and energy of the Senate, 
which would be faced with an executive branch that might attempt to 
reduce it to a rubber stamp. However, the early years of the American 
republic are replete with examples of the Senate asserting itself to make 
its role in this process meaningful, and not merely formal. 

Senatorial Vigilance over Early Judicial Appointments 

After the ratification of the Constitution, the Senate soon indicated its 
unwillingness to accept a passive role in the judicial appointments pro¬ 
cess, as the Federalists had hoped. Even the first president - George Wash¬ 
ington - was subjected to a check on his power to nominate Supreme 
Court justices. John Rutledge’s nomination to replace the first US chief 
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justice was blocked by the Senate in 1795 (on a vote of 14-10; most op¬ 
position stemmed from senators who were loosely associated with the 
nascent Federalist Party) though he was eminently qualified for the posi¬ 
tion: Rutledge had been a Framer of the Constitution, the governor of 
South Carolina, a legislator in the Continental Congress, and chief judge 
of South Carolina’s Court of Chancery and Court of Common Pleas at 
different times, in addition to having served as an associate justice of the 
US Supreme Court. 14 

The senators’ issue with Rutledge’s nomination is that he had not sup¬ 
ported the Jay Treaty, which resolved those issues between the United 
States and the United Kingdom that remained after the signing of the 
Treaty of Paris, which had ended the Revolutionary War. 15 The Jay Treaty 
was strongly supported by the Federalists, who controlled the Senate; 
Washington, who attempted to remain above the fray as a non-partisan 
chief executive, acquiesced on the advice of the secretary of state, Alexan¬ 
der Hamilton. 16 However, the treaty was bitterly opposed by Thomas Jef¬ 
ferson and James Madison, who supported an alliance with revolutionary 
France instead. Rutledge agreed with Jefferson and Madison, and openly 
opposed ratification of the treaty by the Senate. 17 

It was clear by 1795 that in the next presidential election (the follow¬ 
ing year) the faction headed by Madison and Jefferson (later to become 
the core of the Democratic-Republican party) would attempt to gain con¬ 
trol over the executive branch. Their aim was to alter the course of Amer¬ 
ican foreign policy that had been charted by the Senate (and Hamilton, 
who became the head of the rival Federalist Party). 18 

This was the first of many such conflicts. 19 However, the Senate had 
sent a message in denying Rutledge the chief justice’s seat: that it could and 
would fail to confirm candidates selected by the executive, and that it 
would not restrict its scrutiny to the nominees’ formal qualifications. In¬ 
stead, the legislature set the first mark in what would become a pattern of 
opposition, which was seen during this early phase of the American re¬ 
public; for example, in the Senate’s failure to confirm Alexander Wolcott 
and John J. Crittendon, who were seen as being too closely aligned to the 
Democratic-Republican and National Republican parties, respectively. 10 

The Senate’s behaviour remained consistent during the next era of 
American politics, Jacksonian democracy: “[bjetween the Jackson and 
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Lincoln Presidencies, no fewer than io out of 18 Supreme Court nomi¬ 
nees failed to win confirmation.” 11 It should be noted that this was not 
merely a function of the emergence of the Second Party System; instead, 
it reflected a longstanding belief that jurists should not have close con¬ 
nections to the executive or the legislature. However, this intolerance of 
stacking the bench came to an end during the twentieth century. The 
Senate’s resiliency in the face of the executive’s attempts to produce a 
Supreme Court that was attuned to its priorities would not survive the 
emergency caused by the Second World War, which extended seamlessly 
into the Cold War. 12 

Executive-Judicial Relations in the Early Twentieth Century 

Franklin Roosevelt, who would raise the executive branch to new heights 
of power by assuming broad emergency powers during the Second World 
War (and by intimidating both the legislature and the judiciary into tol¬ 
erating this by means of appeals to the populace), 13 had already demon¬ 
strated an imperious attitude toward the judiciary two years before it 
began. After the Supreme Court struck down some of the Depression- 
relief legislation that had formed part of Roosevelt’s New Deal, the ex¬ 
ecutive formulated the infamous court-packing plan. 14 It proposed that 
the executive should be given the power to appoint a new justice to the 
Supreme Court for each of their number who exceeded the age of seventy 
years and six months. This would give Roosevelt an essential - and un¬ 
precedented - opportunity to reshape the composition of the court. 

Roosevelt was open about this motive, despite his associates relying on 
some dubious pretexts (such as the purported inability of the justices to 
keep up with their caseload). In a speech to the American people, he 
frankly admitted that the court-packing plan was an attempt to overturn 
rulings with which he did not agree, and to erect a Supreme Court that 
agreed with his own jurisprudential philosophy. In his words, the bill he 
proposed would “restore the court to its rightful and historic place in our 
system of constitutional government and ... have it resume its high task 
of building anew on the Constitution ‘a system of living law.’ The court 
itself can best undo what the court has done.” 13 
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Before the long emergency of the mid-twentieth century, however, 
the Senate demonstrated that it could prevent the executive from im¬ 
posing its will on the courts. The Judiciary Committee’s response to the 
bill was scathing: 

The bill is an invasion of judicial power such as has never before 
been attempted in this country ... It is essential to the continuance 
of our constitutional democracy that the judiciary be completely 
independent of both the executive and legislative branches of the 
government ... It is a measure which should be so emphatically 
rejected that its parallel will never again be presented to the free 
representatives of the free people of America/ 6 

Owing in part to this vigorous legislative response, the executive’s 
attempts in 1937 to destroy the independence of the judiciary were re¬ 
buffed, but Roosevelt used the emergency created by the bombing of Pearl 
Harbor in 1941 to intervene into the courts’ affairs in the most egregious 
ways, beginning with his intimidation of the Supreme Court in Ex Parte 
Quirin . 17 Between 1941 and 1968 the executive branch was able to ex¬ 
pand its powers owing to popular support for the argument that the pres¬ 
ident should be pre-eminent during dangerous times. 

The expansion of the executive’s powers during the Cold War pre¬ 
pared the ground for Nixon’s attempt to create an imperial presidency/ 8 
However, in doing so, Nixon destroyed the basis for the harmony be¬ 
tween the branches of government. One leading indicator of the tensions 
that would erupt into the congressional resurgence was the renewed dis¬ 
pute over judicial selection/ 9 While the Senate had approved all of the ex¬ 
ecutive’s nominees from Roosevelt’s time until 1968 (owing largely to the 
executive’s selection of distinguished jurists, rather than party loyalists) 30 
this peaceful period would end shortly before the beginning of the Nixon 
administration, as the executive attempted to shore up the personal loy¬ 
alty of the judiciary. This threatened the rule of law in the same manner 
as Roosevelt’s court-packing plan, and the Senate’s response would again 
prove crucial to the preservation of judicial independence. 
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Judicial Selection and the Rule of Law, 1968-74 

Until the growth of presidential power, the executive’s level of self- 
interest in senatorial confirmation of its candidates was comparatively 
low: “the federal judiciary was not seen as an obstacle to administration 
policies, and there was no overriding imperative to change the direction 
of judicial decision-making.” 31 However, this consensus ended when the 
Vietnam War (after the executive forced it upon both the legislature and 
the populace) was prolonged and intensified, and it became highly un¬ 
popular with the American people. 31 

The importance of executive influence over the judiciary became clear 
when it began to act outside of the scope of its constitutional powers; it 
now faced the prospect of being challenged in the courts by Congress or 
the citizenry. As the struggles over the Vietnam War intensified, and the 
antiwar movement grew, 33 President Lyndon B. Johnson paid closer at¬ 
tention to the appointment of those judges who might someday sit in 
judgment of his policies. As Goodman relates: “As the Vietnam War came 
to dominate Johnson’s presidency and opposition to Johnson became in¬ 
creasingly vocal, Johnson wanted to make sure that those he appointed 
[to the bench] were his supporters. As he put it in a note ... concerning 
[a] nomination ... ‘Will he be an all out J-man?’ ... These appointments 
clearly point up Johnson’s personal agenda concerns.” 34 

When considering Supreme Court appointments, Johnson increas¬ 
ingly turned to individuals whom he knew he could trust, owing to 
long-standing personal connections. 35 To many, it looked as if he was 
determined to appoint hangers-on who could best be described as 
“cron[ies]”; 36 this led to the first backlash against a judicial nomination 
since before the Second World War. Abe Fortas, who was at the time 
serving as an associate justice of the Supreme Court, was nominated by 
Johnson in 1968 to be chief justice. 

Johnson’s private comments about the nomination seem to suggest a 
clear link in his own mind between a possibility of increasing opposition 
to his national security policies and the need for support within the ju¬ 
diciary: “When Johnson told Fortas to come to the White House for 
the announcement of his nomination [as associate justice], lbj said ‘I’ve 
just sent 50,000 men to Vietnam and I’m sending you to the Supreme 



Judicial Selection and Executive Branch Dominance 


165 


Court.”’ 37 Arthur Goldberg had resigned from the court precisely be¬ 
cause of his disagreement with Johnson’s approach to Vietnam, 38 and 
Johnson knew that challenges to his controversial foreign policy (which 
was open to doubts about its constitutionality (in particular, the propri¬ 
ety of executive action purportedly authorized by the Gulf of Tonkin 
Resolution) might be decided by the Supreme Court. Fortas served John¬ 
son well, but in ways that were very troubling to Congress, and not 
without reason: “Fortas continued to advise and do favors for President 
Johnson after he took his seat ... Fortas’ relationship with the President 
bore on the constitutional question of proper separation of powers be¬ 
tween the executive and judicial branches of the federal government. He 
was accused of being a judicial vehicle for presidential wrath against 
politicians who opposed lbj’s policies.” 39 

The Senate was dismayed at the president appointing his close politi¬ 
cal ally to the leadership of the Supreme Court, as this was seen as a threat 
to the rule of law. 40 Accordingly, Fortas’s nomination for the position as 
chief justice was rejected. 41 During the Nixon administration, Fortas was 
forced to resign from the court after he was implicated in an influence- 
peddling scandal. 4 * 

Richard Nixon was elected president mere months after the Senate’s 
rejection of Fortas, but he had not learned the lesson about the resur¬ 
gence of substantive consideration of judicial nominees that it repre¬ 
sented. From the outset, Nixon signalled his intention to remake the court 
in his own image, 43 much as Roosevelt had attempted. However, Nixon 
had far less political capital than F.D.R. and he would spend what little 
he had during his escalation of the Vietnam War 44 and his attempts to 
forestall resistance by establishing executive supremacy. The judicial se¬ 
lection process would become another battleground between the execu¬ 
tive and the legislature in the struggle against Nixon’s attempts to do 
away with the rule of law. 45 

In the course of his 1968 election campaign, Nixon inveighed against 
the Supreme Court, pronouncing it guilty of activism and committing 
himself to a program of imposing a new judicial philosophy upon it, via 
the appointment of “strict constructionists.” 46 This was a new euphe¬ 
mism for jurists who would show deference to the executive branch, pur¬ 
portedly because the Constitution required it. 
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The Senate expressed its disapproval with Nixon’s attempt to stock the 
bench with jurists who agreed with his views by rejecting two of his 
Supreme Court nominees in succession. 47 Clement Haynsworth and G. 
Howard Carswell were both well-qualified nominees, then serving as fed¬ 
eral appellate judges of the Fourth and Fifth Circuits, respectively. How¬ 
ever, the Senate was determined to protect judicial independence, which 
was threatened by Nixon’s drive to appoint justices who agreed with his 
views on the Constitution. His administration was twice subjected to the 
“debacle of Senate rejection.” 48 As Goldman notes, “These events placed 
the selection process of Supreme Court justices - and Supreme Court pol¬ 
icymaking - on the front burner of American politics.” 49 

After this loss of face, Nixon nominated a highly esteemed judge, 
Harry Blackmun, who was affirmed unanimously. 50 However, Nixon had 
apparently not learned his lesson. In 1971, he was admonished for cre¬ 
ating a short list of candidates (to replace Justice Hugo Black) that did not 
include noted jurists, 51 but was populated with those whom he trusted 
personally, or those whom his aides had decided to be politically reli¬ 
able. 5i After the media and the American Bar Association spoke out 
against these nominees, 53 he relented and nominated Lewis Powell, a well- 
respected Wall Street lawyer, who was approved by the Senate after a 
vote of 89-1. 54 


The Enduring Significance of Rehnquist’s Nomination 

Nixon’s final Supreme Court nomination deserves to be discussed in de¬ 
tail. The selection of William Rehnquist was not merely a tactical victory 
in the executive’s struggle for immunity from judicial enforcement of the 
laws, but the development of a new paradigm for placing justices loyal to 
the executive branch onto the Supreme Court. 

Rehnquist, who had served the same role for Nixon as John Yoo 
would for George W. Bush, would have increasing ideological influence 
within the judiciary over time; for example, 55 Rehnquist was the key pro¬ 
executive force on the Supreme Court during the early Guantanamo 
cases. Furthermore, his successful nomination did not merely provide one 
additional vote in favour of raising the executive above the laws, but it 
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also provided a road map for future administrations’ attempts to place 
trusted and compliant jurists onto the nation’s highest court. 

Rehnquist’s nomination benefited from being conducted in the shadow 
of Lewis Powell’s, which had resolved the impasse between the Senate 
and the executive created by Nixon’s prior refusal to nominate well- 
qualified candidates to replace Justice Hugo Black. Rehnquist’s resume 
also differentiated him from those substandard nominees: it included a 
master’s degree in government from Harvard University and his position 
as Stanford Law School’s class valedictorian. 56 Upon graduation, he 
served as (Supreme Court) Justice Henry Jackson’s law clerk, going on to 
success in private practice before returning to government service within 
the Department of Justice’s olc during the Nixon administration. 57 

While initially his confirmation had seemed assured, Rehnquist’s nom¬ 
ination was stalled by the discovery of memoranda he had written for 
Justice Jackson, which were part of an archive that had been made pub¬ 
lic after Jackson’s death. These had been written when the case of Brown 
v. Board of Education** was pending before the court. Brown is now re¬ 
membered as the “case of the century,” in which the Supreme Court fi¬ 
nally repudiated racial segregation, holding that separate facilities for 
African-Americans could never be equal (and overturning Plessey v. Fer¬ 
guson ,* 9 a case from 1898 that had said that barring blacks from whites- 
only facilities was constitutional). 

Fifteen years after Brown, the record of Rehnquist’s unabashed defence 
of segregation appeared shocking. He wrote, “I think Plessey v. Ferguson 
was right and should be reaffirmed. To the argument that a majority may 
not deprive a minority of its constitutional right, the answer must be made 
that while this is sound in theory, in the long run it is the majority who will 
determine what the constitutional rights of the minority are.” 60 

The explanation that Rehnquist provided to the Senate for this mem¬ 
orandum was bizarre: he said that Jackson had been considering up¬ 
holding Plessey. As he wanted to be prepared for counterarguments in the 
justice’s conference after the oral arguments in Brown, Jackson had asked 
Rehnquist to prepare a list of possible objections. 

This story is implausible. Jackson supported desegregation, and the 
idea that he wanted Rehnquist to ghost-write a set of objections for him 
in the first person in a memorandum signed by Rehnquist is absurd. A 
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much simpler explanation is that a law clerk was providing his own view 
of the case to a justice, something which they do frequently. However, as 
the only person who could directly contradict his explanation was de¬ 
ceased, the senators apparently did not feel that they had the evidence 
necessary to accuse the president’s nominee of perjuring himself. (Jack¬ 
son’s secretary subsequently claimed that Rehnquist had been guilty of “a 
smear of a great man ... Justice Jackson did not ask law clerks to express 
his views. He expressed his own and they expressed theirs. That is what 
happened in this instance.” 61 ) If this was Rehnquist’s personal opinion it 
would correspond with many other statements in contemporary memo¬ 
randa, such as that written for the case of Terry v. Adams, 6z which were 
written in his own voice and to express his own views: “I take a dim view 
of this pathological search for discrimination and as a result I now have 
something of a mental block against the case.” 63 

Unfortunately, without time to scrutinize these memoranda or find 
witnesses to contradict Rehnquist, the Senate could not expose his lies. 
(The Senate was also woefully uninformed about many other troubling 
issues, including Rehnquist’s anti-Semitism 64 and his addiction to 
Placidyl 65 - a powerful and “frequently abused” narcotic known on the 
street as “Jelly-Beans” 66 - although this was known to the executive at the 
time of his nomination.) 67 More importantly for Nixon, without access 
to confidential material, the senators were unable to discover that Rehn¬ 
quist had also been quite willing to distort the law and the facts in the ser¬ 
vice of the executive during his nomination hearings. 

At the time of his nomination, Rehnquist was serving as the assistant 
attorney general in charge of the olc. Unfortunately, the Senate had no 
access to the memoranda he had written in that capacity for Nixon, as the 
executive jealously guards olc memoranda from the legislature, relying 
on various doctrines of privilege to do so. 68 Had these documents been 
available to the senators, they would have discovered that Rehnquist had 
been the architect of many of the constitutional theories that were en¬ 
tirely incompatible with the rule of law, including that of implicit and 
unchecked constitutional reserve powers. 69 

As Schlesinger noted, “ [f]or a systematic constitutional defense of his 
action in [invading neutral] Cambodia, Nixon relied on ... Rehnquist.” 70 
(The conclusion that the executive possessed an inherent constitutional 
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reserve power under the Commander-in-Chief Clause was, in Schlesinger’s 
words, “persiflage,” 71 but it had been so useful to the executive that it 
later served as the key model for arguments of this type made in the olc 
after the 9/11 attacks.) Rehnquist had also defended the right of the ex¬ 
ecutive to conduct warrantless wiretapping. 71 

While at the olc, Rehnquist was the architect of a theory of execu¬ 
tive power that is at odds with both the Constitution and the rule of law. 
The Senate could not know that, as his advice to the executive remained 
shrouded. Despite having offered advice that was as skewed and selective 
as that which led to John Yoo’s censure in 2010, 73 after perjuring himself 
to remove the taint of his support for racial segregation Rehnquist was 
confirmed by the Senate, having received cross-party support: voting in 
favour were thirty-eight Republicans and thirty Democrats. 

The Supreme Court and Nixon’s Resignation 

The full importance of these nomination battles (and the absence of one 
over Justice Rehnquist) in Nixon’s first term only become apparent after 
the fact. During his re-election campaign, Nixon began to resort to bla¬ 
tant illegality within the United States, without recourse even to the lie 
that this involved matters of national security (the cia refused to cover 
for the burglary at the Democratic National Committee headquarters, as 
any allegation that this involved matters of national security would have 
been manifestly implausible). 74 

It was during Nixon’s second term that his earlier failure to under¬ 
mine the judicial independence of the Supreme Court began to take on a 
greater importance, owing to the surge of cases challenging expansive 
theories of executive power. By that time, the court had already disabused 
Nixon of the idea that his theory of inherent constitutional reserve pow¬ 
ers would pass muster (in the Keith case 75 ) and it became apparent that 
the court would side with Congress when adjudicating claims of uncon¬ 
stitutional executive overreaching. 76 

By late 1973, the exposure of Nixon’s law-breaking cried out for a 
reckoning. At that point, it had already been revealed that the Watergate 
break-in was part of Nixon’s re-election committee’s general pattern of 
misconduct (that included theft, wiretapping, and other “dirty tricks”); 77 
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additionally, it had become clear that a cover-up of these activities - 
which included suborning perjury and obstruction of justice - had been 
coordinated at the highest levels of the administration. 78 The investigation 
into this illegality, conducted by a special counsel who operated as a pros¬ 
ecutor for the Senate Watergate Committee, 79 achieved a breakthrough 
when it was learned that a special taping system in the Oval Office likely 
had recorded evidence of Nixon directing this criminal conspiracy. 80 

The committee issued subpoenas for the Watergate tapes, but the ex¬ 
ecutive refused to comply. 81 At this point, the executive took a momen¬ 
tous step in an attempt to actively impede the investigation as well, by 
ordering the termination of Archibald Cox, the committee’s special coun¬ 
sel, who was under the formal control of the executive. 80 However, since 
the relevant statute allowed his termination only in the event of gross 
misconduct, Attorney General Elliot Richardson (a well-respected polit¬ 
ical figure who had been appointed by Nixon after his two previous at¬ 
torneys general had resigned after proffering perjured testimony) refused 
to do so. In response, Nixon ordered Richardson to resign, and then or¬ 
dered the acting attorney general (Deputy Attorney General William 
Ruckleshaus, another distinguished official) to terminate Cox. Ruckle- 
shaus refused, and was likewise asked to resign. Solicitor General Robert 
Bork (who was now the acting head of the Department of Justice) com¬ 
plied. Immediately after doing so, he met with Nixon, who then promised 
to nominate him for the next Supreme Court vacancy. 83 

Bork would not benefit from this promise; the Senate redoubled its 
efforts and received vital support from the judiciary. It obtained affirma¬ 
tions of the subpoena for the Watergate tapes from the appellate courts, 
as the judiciary consistently rejected the executive’s claims of privilege. 
The ultimate test of the judiciary’s resolve during this crisis was United 
States v. Nixon, wherein the executive asked the court to confirm that he 
had inherent constitutional reserve powers that would elevate him above 
the other branches of government, effectively destroying the rule of law. 
The court did not; rather, it held that there was not “an absolute, un¬ 
qualified Presidential privilege of immunity from judicial process under 
all circumstances.” 84 The decision was supported by eight of the nine jus¬ 
tices: conflict-of-interest rules required that Rehnquist abstain, as he had 
in the Keith case. 85 Nixon resigned fifteen days later. 
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For the executive branch, Watergate’s lessons could not be clearer. 
Nixon had failed in his attempt to appoint justices that owed him per¬ 
sonal loyalty (with the exception of Rehnquist, whose nomination had 
been too little, too late); the independent jurists he had been forced to 
nominate because of the Senate’s concern for the separation of powers 
had not only thwarted his agenda, but had helped to drive him from of¬ 
fice. Nixon had been able to rely on the support of officials whom he 
had installed without significant oversight - such as Bork - even if this re¬ 
quired corrupt bargains and illicit rewards. Conversely, jurists and 
lawyers who had been appointed after significant scrutiny by the Senate 
had later proven independent, by protecting the separation of powers and 
the rule of law. Nixon’s successors would take note. 

The Senate would also remember, and in the wake of the congres¬ 
sional resurgence the battle between the legislature and an executive de¬ 
termined to regain its former powers would be decided by the branch 
with the greatest endurance. However, as Senator Frank Church noted 
after Watergate, 86 it would be difficult for the legislature to maintain the 
will to prevent the executive from reasserting itself. It had numerous 
other matters to which it had to attend, but there was no greater prize 
for the executive than the legal impunity that Nixon had come very close 
to achieving. 


Reagan’s Threat to the Court’s Independence 

During the congressional resurgence of 1974 to 1980, the executive had 
no opportunities to place jurists who agreed with its views on inherent re¬ 
serve powers possessed by the executive onto the nation’s highest court. 
The year after Nixon’s resignation, President Ford was increasingly con¬ 
strained by the Senate; choosing to forestall conflict, he nominated John 
Paul Stevens, who would later serve to counterbalance Rehnquist on the 
Supreme Court. 87 

In 1981, Ronald Reagan’s election renewed the executive’s drive to 
expand its own powers (and consequently, the incentive to influence those 
branches of government that might oppose this agenda); it would also 
provide an opportunity to appoint justices who would defer to broad and 
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even unconstitutional assertions of executive powers. Reagan was deter¬ 
mined to impose his agenda, and he brought back into the executive 
branch many Nixon officials who embraced Nixon’s (and Rehnquist’s) 
theory of implicit and unchecked reserve powers (who would again return 
to prominence during the Bush administration): among others, Richard 
Perle became the assistant secretary of defense, Paul Wolfowitz was named 
director of policy planning at the Department of State, and Donald Rums¬ 
feld became the executive’s special envoy to the Middle East. 88 (It was 
shortly after this appointment that he famously met and shook hands 
with Saddam Hussein, in a clear show of support for the Iraqi dictator at 
a time when he was enduring significant criticism for using chemical 
weapons.) As the Iran-Contra affair demonstrated, the executive branch 
was willing to engage in illegal activity and to defy explicit congressional 
disapproval to pursue its foreign policy objectives. 

Watergate (and in particular, United States v. Nixon) illustrated how 
important it was for the executive to have support within the judiciary, 
lest the judges ally themselves with the legislature to rebuke or remove 
the executive when it tried to expand its own powers and violated non¬ 
derogable rights. 89 Justice Rehnquist’s dissenting opinions demonstrated 
how different it might have been if Nixon had been able to appoint more 
jurists to the Supreme Court who shared his views; while he was too late 
to have been of any assistance to Nixon, he was a great help to Reagan. 
Consequently, Rehnquist’s nomination served as an ideal type for the jus¬ 
tices that the executive would seek to appoint to the Supreme Court. 

Rehnquist proved to be a highly controversial jurist, but a key ally of 
the executive. Scholars alleged that the identities of the parties influenced 
his decisions more than the relevant precedents - so much so that the cor¬ 
relations between these variables could be statistically proven. 90 While a 
correlation cannot definitively prove a bias, its statistical significance, 
when combined with the fact that his opinions diverged widely from the 
other justices, appeared to support the conclusion that his jurisprudence 
was ends-oriented. 91 The most predictable relationship was when one of 
the parties was the executive: the first and most basic proposition that 
guided Rehnquist’s votes in cases where the government was a party was 
that “ [conflicts between an individual and the government should, when¬ 
ever possible, be resolved against the individual.” 92 It became clear over 
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time that Rehnquist would support the executive branch reflexively. 
While this was relatively unimportant when he was a “Lone Ranger” 93 is¬ 
suing dissenting opinions that no other justice would join, it demon¬ 
strated to the executive what the law of the land might look like, should 
four more jurists like Rehnquist be appointed to the Supreme Court. 

As recounted by Bob Woodward and Scott Armstrong in their ground¬ 
breaking work on the Supreme Court (which was one of the first books 
to ignore the many taboos about reporting on the court’s inner work¬ 
ings), this approach to judicial decision-making caused a great deal of 
friction with his fellow justices. 94 They noted his “willingness to cut cor¬ 
ners to reach a ... result” and did not fail to note the many statements in 
his opinions that “glossed over inconsistencies of logic or fact.” 95 Fur¬ 
thermore, frequently no other justice agreed with his reasoning: during 
his term as an associate justice he was known as “the Great Dissenter,” 
because he wrote an unprecedented fifty-four solitary dissenting opin¬ 
ions. 96 Rehnquist’s supporters contend that his differences with the rest 
of the Burger court were principled; the result of his adherence to the ide¬ 
ology of federalism and judicial restraint. However, this does not account 
for the support from the executive even when his failings were purely 
personal, or when they involved outright attempts at deception. 

Despite this criticism, the executive continued to see great potential in 
Rehnquist, and it chose to elevate him to chief justice in 1986. 97 This was 
not long after Rehnquist’s personal problems had spiralled out of control. 
Shortly after Ronald Reagan’s election, Rehnquist’s drug addiction be¬ 
came so problematic that he began to noticeably slur his words when 
speaking from the bench. By that point, his dependency was so great that 
it could not be addressed in a rehabilitation centre. It required confine¬ 
ment in a detoxification facility. Unfortunately, Rehnquist’s addiction was 
so powerful that he attempted to escape that facility, in his pyjamas. (He 
attributed this to hallucinations of a “cia plot against him.”) 98 

This breakdown was known to the executive, as was the fact that he 
had perjured himself in the hearings before his confirmation as an asso¬ 
ciate justice. However, by then he had provided the executive a tantaliz¬ 
ing vision of a Supreme Court populated by justices who were reflexively 
deferential. More importantly, those confirmation hearings had provided 
a template for what might be accomplished, a model whose validity was 
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confirmed the next year - by a positive outcome when it was followed, 
and also by a negative result when it was ignored - after Antonin Scalia 
and Robert Bork were nominated. This portended greater support from 
the executive for both Rehnquist and those jurists who it thought might 
emulate him. 

The executive was presented with an opportunity to supply Rehnquist 
with reinforcements in 1987, after Warren Burger and Lewis Powell re¬ 
tired. First, Reagan nominated Antonin Scalia. Scalia had served in the 
executive in a number of agencies and commissions, before agreeing to 
join the olc under Rehnquist. (His nomination was derailed by Nixon’s 
resignation, but he was renominated and served there during the Ford 
administration, under Chief of Staff Dick Cheney.) At the olc, Scalia 
had attempted to insulate the executive from judicial and congressional 
oversight (as proposed by the Church Committee) of its control over the 
intelligence agencies." Despite what appears in retrospect to be clear in¬ 
dications of a strong inclination to be deferential to the executive branch, 
he was confirmed by the Senate unanimously. This was because the Sen¬ 
ate had no way of knowing his true views or learning about his contro¬ 
versial support for the extreme theories of executive power that hearkened 
back to the Nixon administration. 100 Shortly thereafter, the executive 
nominated Robert Bork. 101 

The difference between these two nominations could not have been 
clearer. Bork immediately faced a barrage of criticism from the Senate 
and many other quarters. It was manifestly clear that Bork would support 
the executive reflexively: he had proven that during the “Saturday Night 
Massacre” when he fired special counsel Archibald Cox on Nixon’s or¬ 
ders, after Elliot Richardson and William Ruckleshaus has resigned rather 
than undermine the rule of law. 

Furthermore, Bork had, in publicly available writings, “expounded 
broadly about his well-established ... legal philosophy,” 101 which included 
an indictment of the Supreme Court for interfering with the executive, 
when he believed it had no business doing so. 103 His critics claimed that 
this “reverence for executive authority, as much as his dismissal of Mr. 
Cox ... makes him unsuitable for the Supreme Court.” 104 Conversely, 
since all of Scalia’s work for the administration was protected by veils of 
secrecy and privilege, his views could not be used against him: had the 
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Senate known at that time how Scalia had opined while at the olc that 
Nixon had personal ownership of White House recordings and paper and 
that President Ford should veto the foia , 105 they might have concluded 
that he shared Bork’s views on executive power, but they did not have 
this access and so could not object. 

Thus the path that an executive bent on expanding its own powers 
should take when attempting to shape the court’s bench became clear: it 
needed to nominate candidates, like Rehnquist and Scalia, who had 
earned their stripes as advocates for strong executive power (and inher¬ 
ent constitutional provisions empowering the president to protect the na¬ 
tion) while working within the executive branch, especially in positions 
such as the olc where their work would be well-known (and continually 
available to) the executive, but opaque to observers outside that branch 
of government. Conversely, those candidates who had left a “paper trail” 
advocating these views in public should be eschewed. Furthermore, the 
successful nomination paid substantial dividends: Scalia’s nomination to 
the court reinvigorated the chief justice; later “much of Rehnquist’s in¬ 
creased influence derived from the ... nature of several justices who joined 
the court following his confirmation,” after he “formed a voting block 
with Justice Scalia .” 106 

On the court, Scalia proved remarkably frank about the close con¬ 
nections between the executive and the members of the judiciary, as is 
best demonstrated by his opinion on the motion for recusal filed in Ch¬ 
eney v. United States District Court .™ 7 This case, reminiscent of United 
States v. Nixon (but on a smaller scale and with less at stake) involved 
then vice-president Cheney’s failure to comply with one of those statutes 
from the time of the congressional resurgence, with which he disagreed: 
the Federal Advisory Committees Act, 108 which required advisory com¬ 
mittees set up by the executive to make their records available to the pub¬ 
lic. After the District Court for the District of Columbia ordered 
disclosure, Cheney appealed this decision to the dc Circuit, where he 
lost, and then to the Supreme Court, where one of his long-time friends 
would sit in judgment. 

The plaintiffs moved that Scalia recuse himself from the case, noting 
that it would be clearly improper for him to adjudicate a matter in which 
his friend “had a personal and political stake in the outcome .” 109 The 
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plaintiffs pointed in particular to the fact that Scalia had recently “trav¬ 
elled as an official guest of Vice President Dick Cheney on a small gov¬ 
ernment jet” en route to a shared vacation, something that leading legal 
ethicists argued constituted “accepting a gift of some value from a litigant 
in a case before him.” 110 While the plaintiffs did not mention it in their 
motion, it was also widely known that “Cheney and Scalia had been 
friends since the Ford years.” 111 

Scalia was under no obligation to respond, but he took the opportu¬ 
nity to make his views clear by publishing an opinion on the motion 
(against the advice of his fellow justices) 111 that defended the principle of 
close connections between the executive and the judiciary, perhaps to 
make it clear that his support could be counted upon in matters of greater 
importance - those that might be closer to United States v. Nixon not 
only in form but also in significance. Deploying skills honed at the olc, 
Scalia cited lamentable examples of poor conduct on the part of execu¬ 
tive and the judiciary as precedent that should be followed, in effect turn¬ 
ing the exceptions into the rule. 113 

Scalia noted that Justice Jackson, whom he describes as “one of the 
most distinguished” members of the court, “saw nothing wrong with 
maintaining a close personal relationship and engaging in quite frequent 
socializing with the President [Franklin Roosevelt] whose administra¬ 
tion’s acts came before him regularly.” 114 Scalia then noted that Jackson 
and Roosevelt spent a weekend together (including a shared ride to and 
from its location) while the momentous case of Wickard v. Filburn 115 
was pending; Jackson later wrote the court’s opinion in that case, which 
approved a dramatic extension of federal powers that was controversial 
- even within the Supreme Court itself - over sixty years later. 116 Scalia’s 
argument rests squarely upon the implicit claim that past bad behaviour, 
even if it is aberrational and unethical, excuses present-day misconduct. 

Had Scalia cited Jackson’s role in pushing through a draft opinion in 
Ex Parte Quirin instead, his conclusion that these extensive social con¬ 
tacts were harmless and permissible might have appeared far more sinis¬ 
ter: one must remember that Jackson argued - after Roosevelt told the 
court that he would subject the petitioners to extrajudicial execution even 
were the writ of habeas corpus to be granted - that the executive had in¬ 
herent executive powers in wartime to subject even US citizens to trials 
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before military commissions, despite there being a Supreme Court opin¬ 
ion that held precisely the opposite. 117 (The olc later argued that opin¬ 
ions that had created broad executive powers owing to pressure put on 
the judiciary during serious crises were good precedent, no matter how 
aberrant or poorly reasoned. For example, by using logic identical to that 
found in Scalia’s response to the recusal motion, the olc used Ex Parte 
Quirin as their key precedent for the actions taken by the executive after 
the 9/11 attacks). 118 

Additionally, Scalia’s attempt to minimize his contacts with Cheney 
was quite disingenuous, given the much more troubling truth about his 
longstanding connections with Cheney, extending back to the Ford ad¬ 
ministration, when they had co-operated closely on a number of vital 
projects. 119 It is impossible to demonstrate a clear link between personal 
connections and any particular line of judicial reasoning. However, the 
popular interpretation of the outcome of this case was that Scalia “voted 
for Cheney’s side” 110 when the case was decided (although the Supreme 
Court managed to divert away public attention by leaving the nominal 
final result to the dc Circuit, albeit with instructions that determined in 
advance that it would rule for Cheney). That said, it is more telling that 
“Scalia started referring to the Cheney controversy as his proudest mo¬ 
ment as a justice.” 

Scalia’s views on executive power were aligned with Justice Rehn- 
quist’s; like the chief justice, he would need to bide his time before these 
opinions might become influential. This was because Reagan’s attempt 
to remake the court stalled, as he had only one more opportunity to ap¬ 
point a justice after Scalia. Additionally, his half-hearted attempt to cre¬ 
ate an imperial presidency foundered in the Iran-Contra scandal. 111 

The key test of judicial independence (and the rule of law upon which 
it depends) would occur after the 9/11 attacks. One of the key determi¬ 
nants in the outcome of this struggle was the number of strongly pro¬ 
executive justices on the Supreme Court, and this in turn would depend 
on whether the executive - now determined to enlarge its own powers 
in a crisis - had learned the lessons of the Rehnquist and Scalia nomi¬ 
nations, and could find jurists who had served faithfully within execu¬ 
tive agencies, where even outlandish views could curry favour while 
avoiding scrutiny. 
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President Bush’s Incentives for Deference 


Even before 9/11, the importance of a supportive Supreme Court had 
been eminently clear to the Bush administration. In fact, it had become 
evident even before President George W. Bush took office, as the court 
had secured his installation - after he had failed to secure a majority of 
either the country’s popular or electoral votes. 111 Instead, he obtained his 
position after the court overturned a decision of the Supreme Court of 
Florida and permitted Florida’s secretary of state (who reported to Gov¬ 
ernor Jeb Bush, George W. Bush’s older brother) to certify a result that did 
not take into account any of the ongoing recounts of disputed ballots. 113 

The Stakes of Control over the Judiciary Clarified: Bush v. Gore 

The votes that mattered were those of the Supreme Court’s justices. It is 
often reported that the tally in Bush v. Gore was 7-2 in favour of Bush, 
but this is incorrect. 114 The court had split 5-4 on the key issue: whether 
or not the counting of the Florida ballots would be allowed to con¬ 
tinue. 115 In the majority, Rehnquist was joined by Scalia, Justice Clarence 
Thomas (whose correlation with Scalia’s opinions was more close than 
any other pairing in the Supreme Court’s history, 116 and who as of 2013 
had sat on the bench for over seven years without asking a single ques¬ 
tion during oral arguments), 117 Justice O’Connor (who did not recuse 
herself, despite the fact that she had publicly lamented on election day 
that she would not be able to retire for another four years after it ap¬ 
peared that A 1 Gore had won; 118 she retired during Bush’s first term 
of office, allowing him to appoint her successor), 115 and Justice Kennedy, 
a Reagan nominee notable for being a “swing voter” who frequently 
joins the prevailing side in order to secure the power to write the ma¬ 
jority opinion. 130 

From the moment the court had decided to accept the appeal from 
the Supreme Court of Florida’s decision, the result, the tally, and the iden¬ 
tities of who would be in the majority were never in doubt. This is be¬ 
cause when accepting the case, the court also voted to stay the lower 
court’s ruling, in a vote of 5-4 (with the justices aligning themselves in 
exact same manner as they would when deciding the merits). 131 The dis- 
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sent to that order noted that in granting the stay, the majority had al¬ 
ready concluded that the petitioner (Bush) was likely to prevail on the 
merits; this is why the court had refused to issue such stays in the past. 131 

Furthermore, when writing for the majority (in a concurrence written 
to the order, which did not explain why it had been granted), Scalia chose 
to indicate that five justices intended to rule for Bush on the merits, say¬ 
ing, “It suffices to say that the issuance of the stay suggests that a major¬ 
ity of the Court, while not deciding the issues presented, believe that 
petitioners have a substantial probability of success.” 133 He further tipped 
his hand by stating that a failure to stay the Florida ruling would cause 
irreparable harm to Bush “by casting a cloud upon what he claims to be 
the legitimacy of his election,” 134 thereby assuming that he would ulti¬ 
mately win the election, since a loser would not suffer any such harm to 
the legitimacy of his office, since he would never possess it. 

The stay was unusual for a number of reasons. First, “[i]n normal 
circumstances - in all other circumstances - the Court would never have 
considered something so vague as the casting of clouds to constitute 
genuine legal harm, much less one that required the extraordinary step of 
issuing a stay.” 135 Additionally, as the dissenters noted: 

[T]he majority today departs from three venerable rules of judicial 
restraint that have guided the Court throughout its history. On 
questions of state law, we have consistently respected the opinions 
of the highest courts of the States. On questions whose resolution 
is committed at least in large measure to another branch of the 
Federal Government, we have construed our own jurisdiction nar¬ 
rowly and exercised it cautiously. On federal constitutional ques¬ 
tions that were not fairly presented to the court whose judgment is 
being reviewed, we have prudently declined to express an opinion. 
The majority has acted unwisely. 136 

This language, which might appear provocative, was actually re¬ 
strained, as it does not mention that it was the justices in the majority 
who had traditionally championed those principles (note that the second 
of these encompasses deference to the executive). None of this mattered 
now that control over the executive branch was on the line. “Scalia was 
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looking at the election entirely through Bush’s eyes; by his own words, the 
justice was clearly more concerned about producing a clean victory for 
the Republican.” 137 

The opinion on the merits that followed three days later (after a cha¬ 
rade of briefing and oral argument) was no better. It is rightfully regarded 
as one of the worst in the court’s three-century history, not merely be¬ 
cause of the faulty conclusion that it reaches, but because of its inco¬ 
herency and remarkably poor reasoning. 138 Even the majority that wrote 
it disavowed it as precedent, holding that ‘‘[o]ur consideration is limited 
to the present circumstances.” 139 

Justice Stevens wrote a dissent, which was joined by Justices Breyer, 
Souter, and Ginsburg. Along with Souter, Stevens had been appointed 
by a Republican president (in his case, Ford, at the height of the con¬ 
gressional resurgence). He deconstructed the majority’s arguments, but 
also devoted some attention to the damage that it had done to the judi¬ 
ciary itself: 

The [opinion] by the majority of this Court can only lend credence 
to the most cynical appraisal of the work of judges throughout the 
land. It is confidence in the men and women who administer the ju¬ 
dicial system that is the true backbone of the rule of law ... the 
identity of the loser [of the election] is perfectly clear. It is the Na¬ 
tion’s confidence in the judge as an impartial guardian of the rule 
of law. 140 

The response to Bush v. Gore of Justice Souter, the only other nomi¬ 
nee of a Republican president who had joined in the dissent, also provides 
key evidence of the incredible damage it had created to a political system 
predicated on a separation of powers and respect for the law. As Toobin 
describes it, Souter was “shattered” by the opinion, because “he came 
from a tradition where the independence of the judiciary was the foun¬ 
dation of the rule of law. And Souter believed that Bush v. Gore mocked 
that tradition. His colleagues’ [in the majority] actions were so transpar¬ 
ently, so crudely partisan that Souter thought he might not be able to 
serve with them anymore.” 141 
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By the end of Bush v. Gore, the American public had learned a hard 
lesson about the importance of judicial independence to the rule of law. 
After Gore and the Democrats accepted Bush’s election (for fear of desta¬ 
bilizing the political structure should they challenge its legitimacy), it ap¬ 
peared that in the event of any court challenge to the presidential election, 
there were virtually no restraints on the Supreme Court’s ability to decide 
that election. The question that remains is this: what lesson had George 
W. Bush learned after he was appointed to the presidency by the court? 
Also, it must considered whether he kept what he had learned in mind 
when selecting jurists to serve in the judiciary. 


The Roberts and Alito Nominations 


The Bush v. Gore decision raised the Supreme Court’s public profile more 
than any other judicial opinion in its history. 141 Unfortunately for the 
court, it diminished its image proportionally. As Toobin noted, “In 1974, 
the justices had risen to the occasion when, in United States v. Nixon, 
they ordered the President to comply ... with the rule of law. Here in a 
moment of probably even greater significance, the Court as an institu¬ 
tion ... failed.” 143 This failure could not have been more public or more 
glaring, and as Justice Stevens predicted, the court suffered a powerful 
blow to its prestige, which depends on its credibility and impartiality. 

It was evident at the time that a majority of its justices had decided 
that the damage created by this self-inflicted wound was less important 
than installing a president whose views about the scope and uses of ex¬ 
ecutive power mirrored their own. The prime movers were those justices 
who had elaborated a broad theory of presidential powers in general 
while producing classified memoranda inside the executive branch, and 
developing theories of inherent reserve powers while working at the olc 
in particular: Chief Justice Rehnquist and Justice Scalia. 

In any event, by 200r the executive’s dependence on a compliant 
Supreme Court could not have been clearer, owing to the two cases that 
bracketed the re-emergence of the rule of law in the United States. These 
cases are Unites States v. Nixon and Bush v. Gore . 144 The first case 
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revealed the power of an independent judiciary to help bring down the 
executive, while the second illustrated how certain justices, who were 
rewarded for promoting the powers of the executive with every significant 
promotion of their career, would take action to put an executive in place 
who would increasingly depend upon them for legal cover, owing to its 
drive to dismantle the rule of law. 

These developments were foreshadowed by the appointment of several 
of the senior foreign policy advisors who had served in similar capacities 
during the last phase of executive resistance to the rule of law. Many of 
the officials who would serve at the centre of the Bush administration had 
chafed under the enforcement of the rule of law during the Nixon, Ford, 
and Reagan administrations. In addition to Rumsfeld and Cheney, these 
included Elliott Abrams, who served successively as National Security 
Council senior director for democracy, human rights, and international 
operations; National Security Council senior director for Near East and 
North African affairs; and deputy national security advisor for global 
democracy strategy. Abrams had earlier been found guilty of withholding 
information from Congress . 145 Another of these officials was John Poin¬ 
dexter, who oversaw the surveillance projects known as Total Information 
Awareness and the creation of various intelligence databases. He was 
appointed to that position despite having been convicted after the Iran- 
Contra crisis on five counts of making false statements to Congress. 146 

Those justices who were so inclined might expect further favour if 
they sanctioned the executive’s policies and thus prevented the deposi¬ 
tion of the administration they had installed. This dynamic was not new. 
Chief Justice Rehnquist had been elevated to that position after embar¬ 
rassing himself with poorly reasoned and ends-oriented opinions that es¬ 
tablished him as “an outspoken proponent of executive power versus the 
other branches of government.” 147 This occurred notwithstanding the ex¬ 
ecutive’s passive awareness of his drug problem and the fact that he had 
possibly perjured himself during the hearings that preceded his appoint¬ 
ment as an associate justice. 

The relationship between the executive and those justices who had al¬ 
ways depended upon it for advancement was now symbiotic, and pre¬ 
cisely the opposite of the separation of powers upon which the rule of law 
in the United States depends. The executive’s incentives to reinforce this 
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dynamic by appointing justices who would conform to this pattern were 
underscored by the Bush v. Gore decision. 

Even before his election, Bush had made his views on the relationship 
between the executive and the judiciary clear: 

[Bush] invariably relied on the same catchphrases when describ¬ 
ing his favored judicial philosophy ... when Bush said that judges 
were “legislating from the bench,” he meant overturning laws on 
individual-rights grounds ... The President - and especially Vice- 
President Cheney - also felt strongly that judges should not inter¬ 
fere with what they felt were the prerogatives of the executive 
branch in the conduct of foreign policy or military affairs. 148 

This echoed Nixon’s comments during his election campaign. Fur¬ 
thermore, “No issue mattered more to Cheney than preserving the power 
of the President... The Vice-President believed that since the Nixon years 
the executive branch had steadily ceded authority to Congress, the courts, 
and even to international institutions, and he made it his mission to ar¬ 
rest that decline.” 149 

Their subordinates in the executive branch understood what this 
meant. “Bush’s staff had thought through precisely what stamp they 
wanted to place on the federal judiciary - and a network of Scalia and 
Thomas acolytes was precisely what they had in mind.” 150 

Chief Justice Rehnquist’s resignation presented the Bush administra¬ 
tion with its first opportunity to install a Supreme Court jurist who would 
be deferential to the executive. The nominee that the subordinate of¬ 
ficials brought to his attention was John Roberts. Few accounts of 
Roberts’s selection by the executive focus on two key factors, those which 
had also allowed Rehnquist and Scalia to pass through the confirmation 
process unscathed. First, he had worked for the executive in various ca¬ 
pacities that did not create a record of his views on executive power. Sec¬ 
ond, he made it clear to the executive that he did indeed support its view 
that it possessed inherent constitutional reserve powers that place it 
above the law. 151 

A year after graduating from law school, Roberts became a law clerk 
to Justice Rehnquist. This is evidence that he already agreed that the 
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judiciary should show deference to the executive, as this was a hallmark 
of Rehnquist’s jurisprudence, and justices carefully select their law clerks 
on the basis of ideological compatibility. 151 However, we have no record 
of the memoranda he wrote in that capacity, since Rehnquist was still 
alive when he was nominated and thus they remained confidential. 153 

Immediately after clerking, Roberts joined the executive branch, tak¬ 
ing a position reserved for those who were being groomed for greater 
things. He was appointed special assistant to the US attorney general, 
having been recommended by Justice Rehnquist, according to the attor¬ 
ney general’s chief of staff, and Roberts’s immediate superior at the time, 
Kenneth Starr. 154 This was a highly political position. His most notable 
act in that capacity was writing a memorandum arguing that it was pos¬ 
sible to eliminate some of the Supreme Court’s constitutional jurisdic¬ 
tion; that is, whether the “power to emasculate the Court” existed. 155 
The extreme nature of this advice is demonstrated by the fact that it con¬ 
tradicted the Reagan administration’s olc’s position and that it was 
ignored by Attorney General William French Smith, despite the fact that 
he admitted to possessing “revolutionary zeal” at that time. 156 In 1982, 
Roberts began serving as assistant White House counsel. This is perhaps 
the only position where loyalty to the executive is prized more highly 
than at the olc, since this office is not part of the Department of Justice, 
and as such has no theoretical obligation to do justice, but to serve the 
chief executive as faithfully as possible. No record of his privileged advice 
to the executive has been made public. 

“With perfect timing, Roberts left the Reagan White House shortly 
before the administration nearly imploded during the Iran-Contra scan¬ 
dal.” 157 However, he returned shortly thereafter as principal deputy to 
Starr, who is best remembered as Bill Clinton’s investigator and the pri¬ 
mary force behind his impeachment. According to Starr, Roberts was “my 
very closest [sic], most trusted adviser.” 158 Again, Roberts’s internal legal 
memoranda at the Solicitor General’s Office are not public records. Owing 
to this, and to his failed nomination to the dc Circuit in 1992, he avoided 
“amass[ing] an extensive paper trail of controversial decisions.” 159 

Roberts was eventually confirmed to a seat on the dc Circuit’s bench 
on 8 May 2003. By the time that he was nominated to replace Chief Jus¬ 
tice Rehnquist, Roberts had authored only forty-nine opinions. Few of 
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these were controversial, as they generated only three dissents . 160 How¬ 
ever, one amounted to a clear signal to the executive that Roberts shared 
its views on inherent reserve powers to ignore existing laws. This case, 
Hamdan v. Rumsfeld , l6r involved a challenge to features of the military 
tribunals at Guantanamo Bay, which were erected in response to the 
Supreme Court’s opinion in Hamdi v. Rumsfeld. l6z In the opinion decid¬ 
ing that case, a bare majority on the Supreme Court had insisted that the 
detainees receive some form of due process. In Hamdan, the petitioner ar¬ 
gued that even these new procedures did not comply with the minimum 
requirements of the Geneva Conventions . 163 This was indisputable, but 
Roberts ruled that “the Geneva Conventions cannot be judicially en¬ 
forced .” 164 This holding was later reversed by the Supreme Court, but 
Roberts “had proved himself worthy” to Cheney nonetheless . 165 

Shortly after his nomination, Roberts was confirmed by the Senate 
without difficulty, on a vote of 13-5 within the Senate Judiciary Com¬ 
mittee and 78-22 on the floor. 166 Toobin concluded that “[h]is obvious in¬ 
telligence [and] abundant qualifications ... would have made sustained 
opposition difficult.” 167 This conclusion is correct, but it rests upon two 
unstated premises. First, that the Senate should accept that Roberts’s ex¬ 
ecutive branch service constituted abundant qualification, as he had 
barely two years’ service as a judge at the time of his nomination to the 
nation’s highest court. 

Second, it ignores that “sustained opposition” might well have been 
possible if all of his memoranda written while he served the executive 
were made public. The Democrat’s ranking member on the Senate Judi¬ 
ciary Committee requested these but was rejected on privacy grounds; 
the senator described this issue as a “red herring .” 168 Despite that objec¬ 
tion, the committee allowed the confirmation to proceed without receiv¬ 
ing the memoranda. This rewarded obstructionism and the winning 
strategy of grooming compliant justices within the olc, the White House 
counsel and Solicitor General’s Office, and other positions where their 
legal advice would remain confidential and subject to claims of privilege. 

The confirmation of the next justice would provide further proof that 
this was the optimal strategy for undermining the independence of the 
judiciary. Samuel Alito was another lawyer who had prospered due to his 
allegiance to the executive. By following the path blazed by Rehnquist, 
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Scalia, and Roberts, he quickly reached the heights of the American 
judiciary. After one year as a law clerk, he joined the Solicitor General’s 
Office, like Roberts. This was directly after the “Reagan revolution,” a 
time when ideological correctness was at a premium. It was there that he 
“quickly established himself as an enthusiastic supporter of the Reagan 
administration.” 169 In 1985 he joined the olc, during the tenure of 
Attorney General Edwin Meese, one of Reagan’s closest and most ideo¬ 
logical advisors. Meese was implicated during Alito’s term of service in 
the Iran-Contra scandal. 170 Alito was then appointed to be the chief fed¬ 
eral prosecutor for New Jersey, and three years later, given a lifetime ap¬ 
pointment to the Third Circuit, at the age of forty. 171 

The existence of a fast track to the judiciary for executive branch of¬ 
ficials who agreed that it could expand its powers at will was exposed 
during Alito’s Supreme Court confirmation hearings. When he filed an 
application for a position within the olc, he attached a personal state¬ 
ment. As it was written before he joined the executive branch, it was not 
protected from discovery by attorney-client privilege. The executive 
branch lawyers who vetted his candidacy for the Supreme Court had not, 
however, found this at the National Archives. Instead, it was found by 
journalists after Bush announced Alito’s nomination. 171 

In this personal statement, Alito pledged fealty to every ideological 
premise of the Reagan administration, and insisted that these represent 
his own core values. “I am and always have been ... an adherent to the 
same philosophical views that I believe are central to this Administra¬ 
tion.” 173 This quickly became an issue during the confirmation hearings, 
as it made clear that Alito was being disingenuous when he claimed that 
he could address the issue of abortion with an open mind. While he had 
insisted that he would approach any case that challenged Roe v. Wade 174 
with an open mind, he had said in his 1985 statement that, in addition 
to sharing all of the administration’s views, “I am particularly proud of 
my contributions in recent cases in which the government has argued ... 
that the Constitution does not protect a right to an abortion.” 175 When 
asked directly by Senator Charles Schumer whether that was still his view, 
he refused to answer. Toobin described his performance in these hearings 
by noting that “Alito was a dreadful witness on his own behalf - charm¬ 
less, evasive and unpersuasive.” 176 



Judicial Selection and Executive Branch Dominance 


1S7 


The significance of abortion in contemporary American politics is 
impossible to overestimate. It was this discrepancy that defined his 
confirmation hearings. Indeed, the personal statement is now labelled 
the “personal statement on abortion” when it is no such thing. 177 Un¬ 
fortunately, this distracted the senators’ attention from other asser¬ 
tions in the personal statement that lead one to believe that Alito was 
nominated for a seat on the nation’s highest court precisely because he 
did not believe in the importance of an independent judiciary. He 
wrote as follows: 

In the field of law, I disagree strongly with the usurpation by the 
judiciary of decisionmaking [sic] authority ... The Administration 
has already made major strides toward reversing this trend through 
its judicial appointments, litigation, and public debate, and it is my 
hope that even greater advances can be made during the second 
term, especially under Attorney-General Meese’s leadership at the 
Department of Justice. 178 

From this statement alone, one may reasonably conclude that Alito 
was allying himself with the views of Nixon, Rehnquist, Cheney, and 
Roberts about the limited powers of the judiciary. As they did, Alito states 
that he believes that one of the key ways to impose this view is through 
the appointment of judges who will not challenge the executive’s “deci¬ 
sionmaking authority.” This plausible interpretation becomes more trou¬ 
bling when one considers that Alito’s comments appear to indicate his 
awareness that he was interviewing for a position that would groom him 
for a judicial appointment. 

Alito goes on in his personal statement to say, “I believe very strongly 
in the supremacy of the elected branches of government.” 179 This is a 
problematic opinion for a future Supreme Court justice to espouse, as 
that court is charged by the Constitution to exercise oversight over the 
elected branches, and to correct them when they overstep their bounds. 
Alito, when confronted with this at his confirmation hearings, said only 
that this was “a very inapt phrase,” although it has a clear meaning 
within the context of Nixon and Rehnquist’s influential views on exec¬ 
utive supremacy. 180 
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Despite his evasive testimony, the executive’s failure to release all of 
the memoranda he had written, and the clear signals he had given to the 
executive of his view on its powers relative to those of the judiciary, the 
Senate did not reject Alito’s candidacy. While on paper it appears that 
the vote confirming him was significantly closer than Chief Justice 
Roberts’s, this is misleading. While the final floor vote was 58-42 in 
favour of confirmation, this result was guaranteed when the discussion on 
his candidacy was closed. 181 The vote that actually counted was that 
which ended the debate, which occurred after a motion for cloture. The 
margin here was 72-2 5, l8i very close to Roberts’s totals. 

The difference between the tallies on the two votes during Alito’s con¬ 
firmation reveals that the Senate’s scrutiny of the executive’s nominees 
had become dysfunctional and insufficiently protective of an independent 
judiciary and the rule of law. A number of senators voted against con¬ 
firming Alito on the final vote, but voted in favour of closing the debate, 
something which they knew would ensure his confirmation. By doing so, 
they would be able to tell their constituents that they had opposed the 
nomination, despite the purely symbolic nature of this action. In essence, 
these members winked at the executive, showing deference but reserving 
the right to assert that they had not done so, at least to those who do not 
understand the significance of cloture votes. 

Among those who split their votes cynically against a filibuster but later 
nominally opposed Alito’s confirmation were many powerful Democrats, 
such as Daniel Inouye, who would later become the Senate’s president pro 
tempore , 1 * 3 and Joseph Lieberman, future chair of the Senate Committee 
on Homeland Security and Governmental Affairs. 184 In addition, the at¬ 
tempt to prevent cloture was effectively sabotaged by that party’s leader, 
Harry Reid, who had stated publicly that “everyone knew” he would be 
unable to gather enough votes to prevent the termination of the debate. 
Joe Biden, the future vice-president, ultimately voted against cloture even 
though he had spoken out publicly against an attempt to prevent a vote. 185 
In any event, the effort to avoid cloture was effete, as Senator John Kerry, 
the future secretary of state, had initiated the campaign while at a skiing 
resort in Switzerland, something which did not pass unnoticed. 186 One 
might plausibly characterize this attempt to block Alito’s confirmation as 
nothing more than political theatre, which diminished the Senate. 
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Kagan Nomination Confirms the Pattern Crosses Political Lines 

The patterns of executive expansion and its claims of supremacy have 
not been affected by the transition between the Bush and Obama ad¬ 
ministrations in any fundamental way. This is also true with respect to 
the tactics of judicial nomination designed to protect the executive’s 
power, which allowed it to create the parallel detention regime, apply 
torture, restrict access to the courts, and permit extrajudicial killing. The 
key proof for this continuity in the drive for an executive branch which 
is above the law stems from the choice of Elena Kagan for a seat on the 
Supreme Court. 

In choosing to focus on Kagan’s nomination and confirmation, one 
must justify the choice not to discuss Sonia Sotomayor’s confirmation in 
detail. Sotomayor’s nomination can be seen as a departure from the gen¬ 
eral pattern established by Nixon’s and Reagan’s nominations of Rehn- 
quist and Scalia, as adopted and refined by Bush, as evidenced by the 
confirmations of Roberts and Alito, just as the nomination of Sandra Day 
O’Connor can be seen as aberrational in the context of the “Reagan rev¬ 
olution.” At that time there was an overriding pressure upon the execu¬ 
tive, which caused it to momentarily disregard the incentive to create a 
deferential Supreme Court. In both cases, this pressure came from iden¬ 
tity politics. 187 

At the time of Reagan’s election, there had never been a woman on the 
Supreme Court’s bench. Owing to the success of the feminist movement 
over the past two decades, the male domination of the nation’s highest 
court could not continue without exacting upon the executive a great po¬ 
litical price. 188 Because of the dearth of Republican-affiliated women with 
experience at the highest level of the legal profession and with excellent 
academic credentials, the executive’s choice of Sandra Day O’Connor 189 
was tightly constrained. 

Similarly, when Obama was elected, the Supreme Court had never had 
a justice of Hispanic origin. Since this demographic group constituted a 
major voting block that was central to his prospects for re-election, 
Obama needed to nominate a Hispanic justice, preferably a woman, 
owing to concerns about gender equity on a still male-dominated court. 
Sonia Sotomayor was the obvious choice. She had effectively been a justice- 
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in-waiting, and undoubtedly would have secured a nomination much 
earlier had A 1 Gore’s election not been subverted in 2000. Sotomayor 
was simply the candidate Obama was constrained to nominate, as she 
was the only candidate who had both the right demographic profile and 
the judicial and academic credentials, standing head and shoulders above 
other potential candidates. 190 

Conversely, after the retirement of Justice Stevens, who was the most 
consistently independent justice during the Bush administration, and the 
least deferential to the executive at that time, 191 the president had a rela¬ 
tively free choice, such that an observer might easily gauge his priorities by 
reference to the nominee’s characteristics. This would provide a leading 
indication of whether judicial independence or deference to the executive 
would be prized during the new administration, and if the latter, whether 
the executive would resort to the same techniques that were employed by 
the Reagan and Bush administrations. The adoption of these techniques 
would demonstrate that the Obama administration was likewise commit¬ 
ted to the erosion of judicial independence and of the rule of law itself, 
especially if it chose to nominate an executive-branch insider whose record 
could be obscured with claims of privilege or confidentiality. 

At the time of her nomination, Elena Kagan had no judicial experi¬ 
ence. Justice Sotomayor was the author of 380 judicial opinions, from 
which one could glean her approach to the issues and to the separation 
of powers. 191 Kagan had no public record, as she had pursued a career 
within the executive branch. 

After clerking, Kagan served two short periods in large-firm legal 
practice and academia, a well-travelled road toward a legal position of 
significance in government. Kagan then began her service within the 
executive branch as assistant White House counsel. Her legal advice to 
the executive in this position apparently demonstrated sufficient political 
acumen, as she was soon appointed deputy assistant to the president for 
domestic policy and deputy director of the Domestic Policy Council. 193 

As was the case with the other justices who served as executive-branch 
lawyers before their appointment to the bench, Kagan left government 
with the change of administration, which highlights the political nature 
of her work within that department. Her departure underscores this point 
because lawyers who work in more neutral capacities within the execu- 
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tive branch (i.e., at the Department of Justice) do not typically resign 
when the opposing party’s candidate is elected to the presidency. 194 Kagan 
returned to academia, becoming dean of the Harvard Law School after 
four years on its faculty. During that time, she published very little, some¬ 
thing observers concluded was a calculated attempt not to generate a 
paper trail that would impair her nomination to the nation’s highest 
court. By this point, as in Roberts’s case, the executive’s ambition to place 
her in this position was made clear by a failed nomination to the DC 
Circuit. 195 In 2009, Kagan was appointed solicitor general, the person re¬ 
sponsible for arguing the executive’s position before the Supreme Court. 
At the time of her nomination, she had never argued before any court. 196 
She was nominated to replace Justice Stevens a year later. 

At the time of her nomination, commentators noted that the lack of 
any evidence of her views on certain key legal issues, including the inde¬ 
pendence of the judiciary, the separation of powers, and inherent reserve 
powers purportedly possessed by the executive, was viewed positively by 
the administration. 197 This dearth of information was attributable to the 
fact that “her academic career is surprisingly and disturbingly devoid of 
writings or speeches on most key legal and Constitutional controversies, 
and ... she has spent the last year as Obama’s Solicitor General.” 198 

Nevertheless, there were indications within this scant record that 
Kagan consistently supported the expansion of executive power. In 2001, 
a law review article she published addressed the “proper limits of exec¬ 
utive authority, and the view she advocated was clearly one that advo¬ 
cated far more executive power than had been previously accepted.” 199 
Neal Katyal noted that there was an essential continuity between the 
views she expressed in this paper and those advocated at that time within 
the Bush administration’s olc, although her “claims of executive power 
are not limited to the current administration ... Anticipating the claims 
of the current [Bush] administration, Kagan argued that... the President 
has the ability to effect comprehensive, coherent change.” 100 William 
West, in commenting on Kagan’s article, noted that “[s]he is certainly a 
fan of presidential power.” 101 

This conclusion is firmly reinforced by the statements Kagan made 
to the Senate during her confirmation hearings for the solicitor general’s 
position. At that time: 
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[S]he agreed wholeheartedly with ... the rightness of the core Bush/ 
Cheney Terrorism template: namely, that the entire world is a bat¬ 
tlefield, that war is the proper legal framework for analyzing all 
matters relating to Terrorism, and the Government can therefore 
indefinitely detain anyone captured on that battlefield (i.e., any¬ 
where in the world without geographical limits) who is accused 
(but not proven) to be an enemy combatant. 101 

This agreement was particularly evident after “[t]here was no daylight 
between Ms. Kagan ... and [Senator] Lindsey Graham ... as he led her 
through a six-minute colloquy about the president’s broad authority to 
detain enemy combatants.” 103 For this reason, when the executive’s po¬ 
tential nominees for Stevens’s replacement were evaluated, the New York 
Times opined that Kagan “supported assertions of executive power.” 104 

It is likely that it was her endorsement of the new detention paradigm, 
which entails an approach to executive power that is not compatible with 
the rule of law, that accounts for the ringing endorsement she secured 
from some of the lawyers who demolished the separation of powers for 
the Bush administration, such as M. Edward Whelan III, who was the 
first head of the olc during the Bush administration. Whelan argued that 
“on issues of executive power and national security, Kagan is far from the 
Left,” and he also approved of her display of “genuine admiration and 
appreciation for Justice Scalia.” 105 


The Court’s New Balance of Power on Rule of Law Issues 


Owing to Kagan’s academic credentials, her largely confidential record of 
service to the executive branch, and her support for its claims of power, 
she was confirmed without significant debate. As she replaced Justice 
Stevens, who defended an independent judiciary’s role in enforcing the 
rule of law’s minimum limitations on executive power, 106 her appoint¬ 
ment had the capacity to fundamentally alter the balance of powers be¬ 
tween the executive and the other branches of government. 

In 2012, the court declined to exercise certiorari over seven habeas 
corpus petitions in a single day, 107 reaffirming a detention and torture 
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regime antithetical to the rule of law. This decision can be explained by 
the fact that the court was dominated by justices with longstanding con¬ 
nections to the executive: Chief Justice John Roberts, senior associate jus¬ 
tice Antonin Scalia, and Clarence Thomas (who happened to be another 
former Reagan administration official). Thomas rarely cast a vote that 
diverged from Scalia’s. 108 These three strong supporters of executive def¬ 
erence were soon joined by Samuel Alito and, during the Obama admin¬ 
istration, Elena Kagan. Justices with a history of close connections with 
the executive now comprised a majority on the court. 109 After Justice 
Scalia’s death, it became clear that his replacement would not be con¬ 
firmed until the 2016 election, but it is already evident that the next 
justice will join this block, as the Republican candidate promised to 
nominate a jurist “in the mold of Scalia,” while Merrick Garland (the 
Democratic judicial nominee-in-waiting) has precisely the pedigree iden¬ 
tified above, having served in a politically sensitive position in the De¬ 
partment of Justice before joining the dc Circuit, where he voted 
against recognizing the Guantanamo detainees’ right to habeas corpus, 
such that his nomination was praised by Jeffrey Rosen as “a victory for 
judicial restraint.” 

On the Supreme Court, the majority rules, as Justice Brennan made 
clear: At some point early in their clerkships, Brennan asked his clerks to 
name the most important rule in constitutional law. Typically they of¬ 
fered Marbury v. Madison or Brown v. Board of Education as their an¬ 
swers. Brennan would reject each answer, in the end providing his own 
by holding up his hand with the fingers wide apart. This, he would say, 
is the most important rule in constitutional law. Some clerks understood 
Brennan to mean that it takes five votes to do anything, others that with 
five votes you can do anything. 110 

It remains to be seen how five justices might use this power to aid the 
executive branch. However, it should be noted that owing to the advent 
of the executive’s successful strategy of appointing justices who proved 
themselves while serving within the executive branch, the court is left with 
a minority of only three independently minded justices who are likely to 
stand up for the rule of law. These justices - Ginsburg, Breyer, and So- 
tomayor - are a minority of three. That number is significant. While jus¬ 
tices can exercise substantial power by forcing the majority to state its 
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views clearly on the record, a minority of three is too small for this pur¬ 
pose, as it takes four justices to accept a petition for appellate review. 111 

This dysfunctional pattern of judicial selection is spreading to the in¬ 
fluential circuits that rest directly beneath the Supreme Court in the hier¬ 
archy of the American federal judiciary, something which allows the 
pro-executive majority of justices to silently uphold executive power, by 
merely declining review. The circuit court with the greatest amount of over¬ 
sight over the executive is the dc Circuit. 111 This makes it the intermediate 
appeals court that the executive has the greatest incentive to control. The 
same dysfunctional strategies of judicial selection have been employed to 
shape the dc Circuit’s bench so that it is much more amenable to the claims 
of power made by the executive, destabilizing the separation of powers 
and the rule of law. 


Executive Branch Control of the DC Circuit 


“The dc Circuit has long been thought of as the second most powerful 
court in the land and a good breeding ground for the Supreme Court.” 113 
The first of these premises gives the executive an incentive to control it. 
The second premise, the prospect of promotion, provides the means to 
accomplish that end. This court’s importance stems from the fact that it 
supervises a solitary district court that has jurisdiction over the govern¬ 
mental agencies and officials located in the nation’s capital. Accordingly, 
“there is a built-in temptation to benefit the agency that can benefit the 
presiding judge’s career.” 114 Of the justices now on the Supreme Court, 
three served previously on the dc Circuit, where they did the yeoman ser¬ 
vice that proved them loyal. (A fourth - Kagan - had been nominated for 
such a position.) 

The court’s power to derail the executive’s agenda became clear in the 
1970s, as it began to exercise a larger administrative jurisdiction, owing 
to the Watergate crisis. At the height of the investigation into the Nixon 
administration’s misconduct, the court exercised its infrequently used 
power to undertake en banc review of more than ten cases involving crim¬ 
inal charges against executive branch officials or their agents. 115 Execu¬ 
tive control over the dc Circuit is, for these reasons, perhaps even more 
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desirable than control over the Supreme Court, since it passes unnoticed. 
Preventing challenges to the enlargement of its own powers from reach¬ 
ing the Supreme Court allows the executive to avoid scrutiny and pre¬ 
vents that court from being placed under the pressure that this entails. 
The court’s failure to review the dc Circuit’s judgments, even when they 
approve of executive prerogatives that destabilize the rule of law, are 
rarely noticed/ 16 

Denial of review garners little notice because of the nature of the 
Supreme Court’s docket. It is commonly thought that the court is over¬ 
burdened. Between 1970 and 1997, roughly 4,000 petitions for certio¬ 
rari were filed at the court each year. 117 Throughout this period, the court 
granted “slightly less than four percent” of these requests. 118 There was 
a decline, however, in the rate of certiorari granted for cases from the dc 
C ircuit during this period, something which Christopher Banks has ar¬ 
gued is correlated with the increasing ideological convergence between 
the two courts. 119 This dynamic becomes increasingly apparent over 
time. By 2009, only slightly more than 1 per cent of petitions for review 
of dc Circuit decisions were granted. 110 Banks notes that “[t]his data is 
persuasive evidence that the United States Supreme Court has let the 
D.C. Circuit define the scope of legal policy in administrative law ... 
after 19 70.” 111 

This data also presents some evidence that the dc Circuit’s decisions 
to affirm broad executive powers are part of a concerted attempt to take 
pressure off the Supreme Court, and that this is possible due to a major¬ 
ity of judges on both these courts’ benches that support the executive, 
since “the Court uses its discretion to deny certiorari more and grant it 
less, especially if both courts are ideologically compatible in member¬ 
ship.” 111 More evidence can be adduced in favour of this hypothesis if it 
can be shown that the executive attempted to create the necessary ideo¬ 
logical compatibility by nominating judges to the dc Circuit who are 
amenable to its assertions of broad and troubling powers, in the same 
manner as it did with respect to the Supreme Court. 

There is ample evidence that the executive attempted to gain control 
of the dc Circuit by appointing judges friendly to its aims in the period 
following the congressional resurgence and the concomitant re-imposition 
of the rule of law. After Reagan’s election, it appeared that he “was going 
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to have a number of opportunities to change the D.C. Circuit’s mem¬ 
bership ... [and] viewpoints on topics like litigant access to courts [and] 
separation of powers.” 12 - 3 Reagan’s first nominee was Robert Bork, one 
of Nixon’s key allies during the Watergate crisis. Bork continued to 
serve on the dc Circuit after he failed to secure confirmation to the 
Supreme Court. He was followed onto the court by Antonin Scalia and 
Kenneth Starr. 

Starr’s appointment was followed by the confirmation of Laurence Sil- 
berman, who served as acting attorney general during the Watergate cri¬ 
sis, having recently been promoted from the position of deputy attorney 
general, where he was charged with overseeing the olc during the dying 
days of the Nixon administration. He later served as ambassador to Yu¬ 
goslavia, which was a key Cold War battleground. At the time of his ap¬ 
pointment to the bench he was a member of the General Advisory 
Committee on Arms Control and Disarmament and the Department of 
Defense Policy Board. 124 

Reagan’s next nominee was James L. Buckley, then serving in his ad¬ 
ministration as undersecretary of state for security assistance. 115 Buckley 
was previously the president of Radio Free Europe and Radio Liberty, 
broadcasters of American propaganda into Eastern Europe and the Soviet 
Union, and closely associated with the intelligence services. 116 In essence, 
Silberman and Buckley were executive branch insiders with links to the 
intelligence community. 

The rejection of Robert Bork’s nomination to the Supreme Court 
brought more scrutiny to the appointment of radical proponents of im¬ 
perial presidency to the dc Circuit. However, the aforementioned judges 
formed a distinct and powerful block on the court, which, like the 
corresponding faction on the Supreme Court, would be strengthened 
considerably after the 9/11 attacks by the nominees chosen by George W. 
Bush: Janice Rogers Brown and Brett Kavanaugh. 117 When the detention- 
and-torture regime was coming under sustained pressure in the lower 
courts, this block could control the dc Circuit. The four Reagan nomi¬ 
nees, joined by another three confirmed during the Bush administration, 
constituted more than half of the judges to whom these critical appeals 
might be assigned. 
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As a result of this ideological alignment, the Supreme Court could rely 
upon the dc Circuit to dispose of cases brought by those challenging the 
executive’s policies that undermine the rule of law. The last piece of proof 
for the argument that this was a concerted strategy comes from the 
Supreme Court’s decision to channel most of these cases to the dc Cir¬ 
cuit exclusively, in “one of the most important decisions made by the 
United States Supreme Court in the terrorism-detention litigation in the 
past decade,” which occurred in an “all-but-unnoticed ‘gvr’ order ” 118 
in Bush v. Gherebi . zz9 

With this order, the Supreme Court forced all executive detainees to 
bring suit under the watchful eyes of the dc Circuit, despite there being 
no compelling reason why that should be the case, other than the implicit 
trust that these cases would be decided in a manner that relieved the 
Supreme Court of responsibility and scrutiny . 130 This order served to de¬ 
rail extant challenges in the forums that were the most attentive to claims 
that the rule of law was being undermined by the executive, such as the 
Second Circuit . 131 

This exclusive jurisdiction, now being exercised not only over claims 
brought by Guantanamo prisoners but those alleging wrongful conduct 
from Afghanistan to Germany, has been used to dispose of claims against 
the executive with increasing regularity. The dc Circuit has eviscerated 
the holdings of the much-vaunted Supreme Court opinions that sub¬ 
jected the executive to minimal legal restraints. The foremost among 
these cases was Boumediene v. Bush, z3z which granted petitioners the 
right to habeas corpus. Since Boumediene was decided four years after 
Gherebi, the court knew at the time that the case was decided that the 
dc Circuit would be the court deciding on the proper scope of its 
holding in practice. Unfortunately, but predictably, the dc Circuit sub¬ 
sequently eviscerated Boumediene. By the time of Kiyemba, it was clear 
that the “constant ... is the [dc ] court of appeals’ refusal to apply, or 
even acknowledge [Boumediene].” 133 

After the court declined certiorari to Kiyemba and the seven other 
post -Boumediene cases that it disposed of in a single day of one-line or¬ 
ders, it is impossible not to conclude that delegating the responsibility to 
the dc Circuit was part of a calculated strategy of reducing the Supreme 
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Court’s earlier jurisprudence to a mere rhetorical shell. This active or pas¬ 
sive collusion between the two courts allowed the minimal legal restraints 
on the executive branch erected in the line of cases leading to Boumedi- 
ene to be dismantled. This was done without significant public attention, 
which reduces the probability of the popular outrage that mobilized re¬ 
sistance to the executive during the Nixon administration. In addition, 
this minimized the risk of harm to the Supreme Court’s prestige, which 
was painstakingly rebuilt in the years following Bush v. Gore. This en¬ 
couraged the public to continue to believe in the power of an independent 
judiciary, which the separation of powers requires and the rule of law in 
the United States depends on, but which is not actually present. This plan 
would have been impossible to implement, however, without the pro¬ 
executive majorities on both of these courts, which itself required the sub¬ 
version of the judicial selection system. 

The previous chapter detailed a troubling pattern of deference by the 
nation’s two most important courts: the Supreme Court and the DC Cir¬ 
cuit. As Stephen Vladeck persuasively argued that the creation of this 
new “national security canon” cannot be attributed to normal processes 
of doctrinal development, the hypothesis explored in this chapter is that 
this new judicial deference might be explained as a by-product of a break¬ 
down of the mechanisms of judicial selection. 

It can be argued that executive branch has effectively colonized the 
Supreme Court. Not only are there no longer enough justices committed 
to judicial independence and the rule of law to overturn a decision that 
favours the executive, they are not enough to even accept such a case. 
This fact is of particular importance owing to the colonization of the DC 
Circuit, to which the Supreme Court has directed the cases that challenge 
the executive’s new regime of prolonged involuntary detention, torture, 
and extrajudicial execution. A dc Circuit ruling is effectively the final 
word on challenges to the executive’s violation of non-derogable rights, 
as there are not enough votes for certiorari to the Supreme Court. This 
process protects the image of an independent judiciary while denying any 
publicity to lawsuits challenging the executive. 

On this basis it is possible to conclude that there has been a compre¬ 
hensive failure of the rule of law in the United States. The executive has 
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determined the scope of its own powers, divorced from legislative over¬ 
sight. It then assumed emergency powers to violate non-derogable rights, 
which cannot be challenged in the courts, owing to the existence of new 
rules that make the Constitution’s guarantees meaningless, and higher 
courts that are entirely unwilling to hold the executive legally account¬ 
able, as the rule of law requires. 

It remains only to determine whether this crisis is likely to be perma¬ 
nent, and to address the objections of those scholars who believe that 
there are other mechanisms that might hold the executive accountable: 
the possibility of a legislative resurgence and the likelihood that executive 
overreaching might again provoke impeachment. 



CHAPTER 6 

Congress’s Failure to Exercise Oversight 


As the executive branch is not subject to any legal control, it can no longer 
be said that the United States is being governed in accordance with the 
fundamental norms of the rule of law, as defined by the icj. Furthermore, 
it is by now clear that this situation cannot be rectified by the courts them¬ 
selves. Jurists in the lower courts who have attempted to impose legal 
sanctions upon the executive have been reversed by the appeals courts 
that are now firmly controlled by the executive branch. 

The question that remains is whether these abuses, which mirror in 
many ways the situation during the Nixon administration, might be 
curtailed in the near future by a congressional resurgence, in a manner 
similar to that which re-installed the rule of law in the United States 
in the years immediately following the Watergate investigations and 
Nixon’s resignation. 


Congress’s Response to Arbitrary Detention 

The Guantanamo Bay detention camp was not established by legislation, 
but by orders to the military issued by Secretary of Defense Donald 
Rumsfeld. Plans for the repurposing of facilities, which were built in the 
1990s to house Hiv-positive Haitian refugees, and its staffing were put 
into motion on 21 December 2001. 1 On 27 December the Pentagon an¬ 
nounced that prisoners of war accused of terrorism would be brought 
there. 1 Congress’s response to this information was remarkably muted. 3 
The Congressional Record reveals that the first legislative discussion of 
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detention camps, which occurred over a month later, after the traditional 
Christmas break, came when Senator Ben Nelson announced a bipartisan 
fact-finding trip. The trip appeared to be a public relations exercise, as 
Nelson decided in advance to absolve the executive, saying, “I can’t imag¬ 
ine ... that the United States is giving anything other than humane treat¬ 
ment ... It is certainly going to be the case [sic] of humane treatment.” 4 

Although the executive decided to revive a facility that was unconsti¬ 
tutional when it housed refugees 5 without consulting Congress, there were 
no immediate complaints about the executive’s initiative. This was de¬ 
spite the fact that it did so when the legislature, which was not in session, 
could not respond. Furthermore, since the facilities were insufficient, ex¬ 
ecutive branch officials submitted a funding request on i February 2002 
to Congress, which was duly authorized. 6 In the ensuing ten years, the 
legislature never refused to provide funds necessary to run and expand 
the detention camp, without which the facility could not operate. 7 This 
was the first evidence of a general pattern that would emerge, in which 
the legislative branch would consistently enable the executive’s indefinite 
arbitrary detention of suspects. 

Congress later made its support for the parallel detention regime em¬ 
inently clear after the Supreme Court issued its first opinions challenging 
the executive’s theories about its rights to establish and run this facility 
and to set up military tribunals without any legislative authorization or 
oversight. In 2006, the court held in the case of Hamdi v. Rumsfeld 8 that 
the detainees were entitled to the common protections of Article 3 of the 
Third Geneva Convention, and further, that csrts established to deter¬ 
mine whether the detainees were “enemy combatants” were not consti¬ 
tutional. This opinion stated that these tribunals were not consistent with 
existing legislation on military tribunals, in the form of the ucmj. In 
essence, the Supreme Court rejected the olc’s theory that the executive 
possessed an inherent constitutional power - one derived from its all- 
encompassing ability to trump any law in the interest of national security 
- to erect new military courts that lack the guarantees of due process the 
Constitution requires, and which fail to meet the requirements of natu¬ 
ral justice. 9 

Congress responded to the court’s erection of this minor obstacle by 
passing the Military Commissions Act of 2006. This statute provided 
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explicit legislative authorization for the executive’s existing practices at 
Guantanamo, nullifying the Hamdan and Hamdi opinions. By that time, 
the United States was no longer in the state of panic induced by the 9/11 
attacks, and numerous criticisms of Guantanamo were lodged by foreign 
nations, non-governmental organizations, and the Inter-American Court 
of Human Rights by 2006. 10 Congress’s response to these objections was 
to explicitly authorize the “judicial black hole.” Foremost among the ob¬ 
jections to Guantanamo was the claim that rather than housing “the 
worst of the worst” terrorists, 11 or fanatics bent on suicide attacks who 
“would chew through hydraulics lines” of the aircraft transporting 
them, IZ many of the detainees were factually innocent and were being de¬ 
nied natural justice to cloak that fact. 13 


Congress Regularizes the Judicial Black Hole: The 2006 MCA 

The Military Commissions Act of 2006 (mca) accomplished five things. 
First, in response to Supreme Court’s determination that the detainees 
were owed the protection of Article 3 of the Geneva Conventions, 14 it 
created by statute the category of “unlawful enemy combatants,” to re¬ 
place the label of “enemy combatants” that was invented by the olc in 
a memorandum which concluded 15 that the detainees possessed no rights 
under the laws of war. Second, it authorized the military commissions 
that the court held in Hamdi could not be established without legisla¬ 
tive authorization. Third, in establishing these commissions, it regular¬ 
ized indefinite detention by creating a jurisdiction to which the prisoners 
could now purportedly be lawfully subjected. Fourth, it stripped de¬ 
tainees of the ability to petition for the writ of habeas corpus. Fifth, it 
endorsed the executive’s earlier enlargement of its own powers, in direct 
response to the Supreme Court’s decision that this was unconstitutional 
and a grave violation of the separation of powers that undergirds the 
American rule of law. 

In creating the status of “unlawful enemy combatant,” Congress chose 
to deliberately ignore the Geneva Conventions, which extend their pro¬ 
tections to members of militias and volunteer corps. 16 While the mca 
appears to recognize this fact, it simply designates by fiat all members of 
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the Taliban and “associated forces” as unlawful combatants, for reasons 
that are not explained. Those bearing arms for the de facto and effective 
Afghan government at the time of the 2002 invasion, even when bearing 
arms openly and as part of a responsible command structure, are defined 
as “unlawful enemy combatants,” merely because the legislation says so. 
In drafting this statute, Congress endorsed the executive’s view that the 
members of the Taliban and associated forces, by resisting the American 
invasion, were terrorists. 17 

This decision provided the legal authorization for Combatant Status 
Review Tribunals. (One commission relied on evidence obtained by tor¬ 
ture when ruling that that Omar Khadr, who at the time of the alleged 
offence was fifteen years old, was guilty of murder in violation of the laws 
of war and of material support of terrorism - because his torturer testi¬ 
fied that Khadr admitted that he had thrown a grenade at an armed Amer¬ 
ican soldier.) 18 This legislation made it clear that it was the executive that 
was to have the exclusive power to submit someone to the jurisdiction of 
these tribunals. Any decision of the secretary of defense to bring some¬ 
one to Guantanamo for that purpose was now considered “dispositive” 
of the issue. 19 

Both the Geneva Conventions and the Supreme Court’s Hamdi opin¬ 
ion make it clear that trials held to determine that status of prisoners 
must comply with the rules of natural justice. 10 The mca, in establishing 
the procedures for the military trials or csrts, fell short of that mark. It 
prevented any lawyer without a security clearance from representing de¬ 
tainees, 21 which allowed the executive branch to bar any attorney by 
denying him or her that clearance, as this decision is now unreviewable 
in the courts. 11 The mca prevented defence attorneys from invoking the 
Geneva Conventions at the csrts . 13 It stripped away the procedural pro¬ 
tections of the ucmj, including the right to a speedy trial and not to in¬ 
criminate oneself. 14 Congress also mandated that alleged confessions 
obtained using torture were to be admissible in the csrts. 

In abrogating the detainees’ right of appeal, it insulated these tri¬ 
bunals from any challenge before an objective and neutral magistrate. 
Now, not only was the executive branch the prosecutor, judge, and ex¬ 
ecutioner, as the mca explicitly authorized the imposition of the death 
penalty, 15 it was now also unaccountable. This was accomplished via the 
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jurisdiction-stripping provisions, which state that “[n]o court, justice, 
or judge shall have jurisdiction to hear or consider an application for a 
writ of habeas corpus filed by or on behalf of an alien detained by the 
United States who has been determined by the United States [viz. the 
executive] to have been properly detained as an enemy combatant or is 
awaiting such determination.” 16 

These provisions stood for something more significant than simple 
evasion of judicial scrutiny. They were also a legislative endorsement of 
the olc’s earlier position that only the executive should be able to de¬ 
termine whether someone was properly subject to its jurisdiction, which 
the executive itself both created and defined. 

Shortly before the creation of this Star Chamber, then White House 
counsel Alberto Gonzales said that certain protections provided by the 
Geneva Conventions were “quaint,” and thus the executive could ignore 
them. 17 In passing the mca Congress affirmed that “the President has the 
authority for the United States to interpret the meaning and application 
of the Geneva Conventions.” 18 This provided authority for the execu¬ 
tive’s claim that no other branch of government could judge whether its 
decision that article 3 simply did not apply was in error. 

Furthermore, the same section of the mca stated that these powers 
granted to the executive were not, in fact, a delegation of power from 
the legislature, as this might support an argument that Congress could re¬ 
voke them. Instead, the legislation specified that these powers were “[a]s 
provided by the Constitution.” 19 This provision was entirely in line with 
Yoo’s 2002 memoranda. Here, Congress was not merely over-delegating; 
rather, it was disclaiming any responsibility for making sure that the ex¬ 
ecutive faithfully executed the law. The Geneva Conventions, as treaties 
ratified by the Senate, constitute the “supreme law of the land,” 30 on the 
same level as federal statutes and the Constitution itself. 31 Congress now 
apparently agreed with the olc that it was the executive branch which 
was empowered to provide binding interpretations of the laws, not the 
courts, and that its supremacy was derived from the Constitution. 

It can hardly be said that in 2006 Congress was in a state of panic of 
the sort that reigned three days after the 9/11 attacks when it passed the 
aumf. Further evidence that the mca represented a measured legislative 
response to the Hamdi and Hamdan decisions can be found in the record 
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of the debate over the bill. Several amendments that would have provided 
some degree of legislative oversight of the executive were considered and 
rejected. Senator Robert Byrd proposed an amendment in the Senate that 
would have introduced a sunset clause into the legislation, such that the 
executive’s powers to subject those it designated to the jurisdiction of mil¬ 
itary commissions would have ended in 2011. The amendment was re¬ 
jected. 31 In addition, Senator Edward Kennedy offered Amendment 5088 
to the Senate Bill, 33 which would have specifically banned waterboarding. 
The executive remained determined to use statements obtained in this 
manner as evidence against detainees in the csrts. Kennedy’s amend¬ 
ment also failed. 34 

The passage of the mca cannot be attributed to the fact that the party 
in control of the executive branch possessed majorities in the legislature. 
During the 109th Congress, the Republican majority in the Senate was 
only 55-45. 35 Sixty votes are required to pass legislation in the Senate 
owing to its cloture rules. Passage of the mca could only be assured if five 
Democrats were prepared to vote in favour. In the end, eleven Democrats 
crossed the floor. While the party leadership in the Senate cast their per¬ 
sonal votes against the bill, a number of the party’s power brokers en¬ 
sured its passage. Among them were former vice-presidential candidate 
Joseph Lieberman, Senator Frank Lautenberg, and William Nelson, all of 
whom consistently supported illicit extensions of executive power. The 
Democrats failed to whip the vote, rendering their own votes against its 
passage largely symbolic. There were enough votes to prevent cloture, 
but no filibuster was attempted. 36 This mirrors the voting patterns es¬ 
tablished by the Supreme Court confirmation battles. 


Keeping the Legal Black Holes Dark: The 2009 MCA 

The bipartisan nature of legislative support for executive dominance dur¬ 
ing the war on terror is best demonstrated by the passage of the Military 
Commissions Act of 2009. Like its predecessor, the 2009 mca was a re¬ 
sponse to a Supreme Court case that jeopardized the csrts, owing to the 
fact that the opinion pointed out that its procedures did not comply with 
the requirements of natural justice. 
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In Boumediene v. Bush , 37 the court held that the mca’s jurisdiction¬ 
stripping provisions were unconstitutional. It rhetorically rebuked 
Congress’s capitulation to the executive branch, pointing out that the 
2006 mca gave the executive the ability to determine the scope of its own 
powers in a manner inconsistent with the rule of law. As the court noted, 
“to hold that the political branches may switch the constitution on or off 
at will would lead to a regime in which they, not this court, ‘say what 
the law is.’” 38 

In Boumediene, the court recognized that the mca had made the ju¬ 
diciary appear irrelevant, and it acted to forestall any loss in perceived 
power or esteem. This decision also derailed the csrts: the court held 
that these tribunals did not grant the detainees an adequate opportunity 
to prove that they were not enemy combatants. However, as was the case 
in 2006 following Hamdi, Congress enabled the executive by providing 
explicit legislative authorization for these drumhead proceedings, 39 grant¬ 
ing the executive the power that it had unlawfully assumed. 

This was not how the 2009 mca was initially perceived. 40 At the be¬ 
ginning of the Obama administration, the executive possessed a sub¬ 
stantial amount of goodwill, and accordingly the press and the public 
focused on the fact that the act allowed detainees more procedural rights 
in the csrts than before. 41 However, these observers failed to note that 
these were not concessions to the detainees; rather, they were features 
mandated by the Court’s decision in Boumediene. As the Obama admin¬ 
istration sought to continue the Guantanamo show trials, it needed to 
make these changes in order to protect the executive from effective chal¬ 
lenges in the courts. 41 Congress’s reflexive deference to the executive was 
supported by both parties, as they demonstrated their uncritical support 
by approving additional grants of unreviewable discretionary authority 
after the executive was stalled momentarily by the judiciary. 

When the 2009 mca was proposed, the Democrats controlled the ex¬ 
ecutive branch and possessed majorities in both branches of the legisla¬ 
ture. The bill introduced in the House of Representatives was sponsored 
by Isaac Skelton, the Democratic chairman of the House Armed Services 
Committee. The Senate version was sponsored by Democratic power bro¬ 
ker Joe Lieberman. However, the Democratic control of the Senate was 
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not absolute. Together with the two independents who voted with their 
party, they could only count on fifty-nine votes, one short of the super- 
majority necessary for cloture. However, in a turn of events that mirrored 
the voting on the 2006 mca, a number of Republican senators voted for 
the bill. Mitch McConnell and John Kyi, the Republican Senate leader¬ 
ship, chose not to whip in the vote, although they cast personal and 
largely symbolic votes against it. 43 The roles of the party leaders in the 
kabuki theatre of symbolic opposition to a chief executive from the other 
party were the reverse of those they played in 2006. 

What is most important to note is that because Robert Byrd did not 
vote against it, the final tally on the 2009 mca was only sixty-five votes 
in favour. This is significant, because if the president chooses to veto a bill, 
a supermajority of sixty-six votes is required to override that decision. 
However, President Obama signed the legislation, making possible the 
renewal of commissions (and a renewed purpose for Guantanamo). 
Among the first proceedings brought at Guantanamo after this statute’s 
passage was the final disposition of Omar Khadr’s case. Khadr, labelled 
an enemy combatant, would have been more accurately described as a 
child soldier. Although an earlier set of charges against Khadr had been 
dismissed, new charges before the commission were made possible by the 
2009 mca . 44 Another case brought under the new rules was that of 
Ibrahim al-Qosi, who was later convicted of material support for terror¬ 
ism for having served as a cook at a training camp in Afghanistan. 45 


Torture Absolved: The Detainee Treatment Act 

Top-level officials of the Bush administration considered torture to be 
critical to the task of generating a casus belli for the invasion of Iraq. The 
continued use of torture in these camps was of vital importance to an ex¬ 
ecutive bent on further expansion of the war on terror. However, threats 
to this process began to emerge as the details of waterboarding and other 
forms of torture were disseminated. 

Fortunately for the executive, Congress was again willing to declare 
legal many gross abuses of jus cogens norms. 46 The Senate rejected 
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amendments to the mca that would have explicitly forbidden water¬ 
boarding. This tacit approval for torture was first seen in the Detainee 
Treatment Act of 2005 (dta ). 47 

As had been the case with the mca, the dta was characterized by 
many as a legislative response to executive abuses, one that would pur¬ 
portedly put a stop to unacceptable practices. 48 However, it is better un¬ 
derstood as Congress’s response to the exposure of executive wrongdoing, 
and not to the violations themselves. The legislation was so effective in 
heading off these challenges that Amnesty International argued that 
the amendment’s loopholes made it clear that torture had become official 
US policy. 49 

The backlash against torture began with the Abu Ghraib prisoner 
abuse scandal, 50 which revealed numerous photographs of American 
jailors chaining hooded detainees in “stress positions,” threatening them 
with dogs, and engaging in sexually charged humiliation. While the Bush 
administration blamed “bad apples” in the military, the Taguba report 51 
revealed that jailors were frequently asked to “soften up” detainees for 
“enhanced interrogation,” which used methods approved for Guanta¬ 
namo by officials the highest levels of the executive branch. 51 The Abu 
Graib scandal revealed that the parallel detention regime and its endemic 
torture had metastasized worldwide. 53 

The photographic evidence of the torture and murder of detainees at 
Abu Ghraib sounded a chord that moved the public. 54 Congress would 
need to provide assurances that this was all in the past in order for the 
“enhanced interrogation” of detainees to continue in the future. Congress 
publicized the dta’s provisions requiring all interrogations would now 
need to be in accord with the provisions of the relevant Army Field Man¬ 
ual, which purportedly did not authorize degrading or inhumane treat¬ 
ment. 55 What passed largely unnoticed is that this again turned over to the 
executive the rights to define what did and did not constitute torture, 
since the executive alone has the power to determine what is included in 
its own internal regulations. 56 Congress gave the executive the power to 
reauthorize “enhanced” interrogation by merely amending the Army 
Field Manual. It did so with Appendix M, which now sanctioned torture 
under Congress’s official imprimatur. 57 
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Congress could have invoked and re-affirmed the legislation that the 
executive consistently violated; namely, the provisions of the United 
States Code, which prohibit “torture committed by public officials under 
color of law against persons within the public official’s custody or control 
... [and which] applies ... to acts of torture committed outside the United 
States.” 58 Alternatively, it could have reiterated the fact that the Con¬ 
vention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment is the supreme law of the land, since it was 
implemented by federal enabling legislation. 59 By referring only to the 
Army Field Manual, the legislation failed to close the door on “cruel and 
inhuman treatment” outside of military custody/ 0 

The dta granted immunity to the torturers, allowing them to claim 
that water boarding and other forms of torture “were officially autho¬ 
rized and determined to be lawful at the time they were conducted.” 61 
Again, Congress acceded to the olc’s argument that the law on this point 
had been ill-defined, despite the fact that the John Yoo’s reasoning had 
amounted to professional misconduct. In addition, the dta, as modified 
by the Graham-Levin Amendment, 61 specified explicitly that statements 
that were obtained by torture were to be admitted as evidence in the 
csrts. Respectively, the mca, the Graham-Levin Amendment, and the 
dta offered the executive immunity for earlier torture, the ability to in¬ 
troduce statements it obtained using torture to justify further detention 
of its victims, and the power to continue to abuse detainees by modify¬ 
ing the legal definition of torture. 

That said, the executive found even the suggestion that it might re¬ 
quire a delegation of authority from Congress to accomplish these goals 
to be unacceptable. The Bush administration attached a signing state¬ 
ment to the dta, which stated that “[t]he executive branch shall construe 
... the Act, relating to detainees, in a manner consistent with the consti¬ 
tutional authority of the President to supervise the unitary executive 
branch and as Commander in Chief and consistent with the constitu¬ 
tional limitations on the judicial power.” 63 

This statement reasserted fringe theories of executive power found in 
Yoo’s olc memoranda; that the commander-in-chief possessed inherent 
constitutional powers over detainees, an assertion that the Supreme Court 
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had rejected in Hamdid 4 The executive stated its intention to ignore duly 
enacted legislation; namely, the portions of the dta that outlawed cer¬ 
tain techniques of torture, because it thought that the sections barring 
waterboarding were unacceptable. 65 Despite this, Congress ignored the 
signing statement. 

In this way, dta served the same purpose for Congress as the Boume- 
diene decision had served the Supreme Court: it allowed a branch of 
government that was under popular pressure to express its displeasure 
with obvious violations of jus cogens norms, without actually constrain¬ 
ing the executive. 

The dta also foreshadowed the nullification of the Boumediene opin¬ 
ion, as it contained a provision directing appeals from the csrts to the 
dc Circuit. 66 Congress believed that the dc Circuit was more likely to be 
hostile to the detainees’ claims than any other court. This can be deduced 
from the fact that this provision was placed within a bill that otherwise 
deprives every other court from hearing petitions for habeas corpus. There 
is only one plausible explanation for channelling all direct appeals from 
the csrts to that court: the legislators thought that it could be counted 
upon to dispose of them. Simply put, the dta was designed to keep a ju¬ 
dicial black hole - a facility designed to hide torture and to produce false 
confessions - in continued operation. In order to do so, Congress affirmed 
the executive’s argument that no other branch of government possessed 
any power to challenge its actions. 


Congress’s Consent to Executive War-Making 

By isolating, and then torturing, detainees, the executive could obtain 
statements that purportedly incriminated other states as sponsors of ter¬ 
rorism; the destruction of the rule of law in the United States has pro¬ 
ceeded with a goal in mind: to preserve unilateral American hegemony 
around the globe, even when American popular opinion and legal norms 
would not allow for the military actions that make this possible. This 
process reinforces the power of the executive branch and stimulates a vi¬ 
cious circle of aggression. 
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Congress’s inadequate response to the arguments that the executive 
possessed unilateral power to engage in aggressive war-marking in 2002- 
2003 were as momentous as its satisfactory response when Nixon ex¬ 
panded the Vietnam War dramatically without congressional sanction, 67 
since executive war-making is incompatible with the rule of law. (It also 
runs contrary to the Constitution, as the Declare War and the Letter of 
Marque and Reprisal Clauses grant this authority exclusively to Con¬ 
gress. 68 ) After 9/11, the executive seized this power, citing fringe theories 
of executive sovereignty over matters of national security. 69 This is fatal 
to the rule of law, because it allows the executive to create the circum¬ 
stances in which it can expand its own powers without any fear of being 
checked by the other branches of government. 

Congress’s inadequate response to the executive’s drive for war in 
various theatres in the decade following the 9/11 attacks was central to 
the destruction of the rule of law in the United States. The three key ex¬ 
amples are the attacks against Iraq, Libya, and Syria. 

Congress Deceived? The Executive and the Iraq AUMF 

A year and a day after the 9/11 attacks, President Bush spoke at the 
United Nations, requesting a resolution that would authorize the use 
of military force, purportedly to enforce earlier resolutions related to 
weapons of mass destruction. 70 While the United States would never 
obtain this final explicit authorization from the un, it was the basis for 
the executive’s request for military authorization from Congress, which 
was assured that a firm basis for the attack under international law would 
soon be forthcoming. 71 

It soon became evident that the Bush administration would not allow 
the weapons inspectors to complete their mission in Iraq, a prerequisite 
of a Security Council resolution under Chapter VII. At this point, less 
than a third of Americans supported the executive’s new policy of im¬ 
mediate attacks, favouring instead the completion of the inspection pro¬ 
cess and a diplomatic solution. 71 

When the United States moved to a war footing, the largest coor¬ 
dinated protests in world history were staged on 15 February 2003. 73 
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Approximately 400,000 people took to the streets in New York City, 
while hundreds of demonstrations took place simultaneously across the 
country. 74 This was done in the face of obstruction and illicit surveillance 
by the intelligence community and the deployment of far more aggressive 
forms of policing than seen previously, including the “kettling” and mass 
arrests of peaceful protesters. 75 

Doubts about the casus belli were widespread, and reached almost to 
the top echelons of American society. Criticism came from various quar¬ 
ters, including the higher ranks of the military: Time magazine noted that 
almost one in three senior officers “question[ed] the wisdom of a pre¬ 
emptive war with Iraq.” 76 Congressional approval was of crucial impor¬ 
tance to the executive, as it would be able to point to this authorization 
for the invasion when the case for war fell apart, after it became evident 
that Iraq no longer possessed a weapons of mass destruction program. 77 
The executive knew that its rationale for war was problematic. This was 
the reason that their intelligence community needed to work so diligently 
to camouflage faulty sources and conclusions through their allies’ agen¬ 
cies, in particular the United Kingdom’s Secret Intelligence Service, 
Germany’s Federal Intelligence Service, and sisme - Italian military in¬ 
telligence, now known as aise. 

In the case of the story of Iraq’s supposed attempts to buy yellowcake 
uranium from Niger, this was laundered through Italian military intelli¬ 
gence. 78 The unfounded allegations of mobile chemical weapons labora¬ 
tories were made by the informant dubbed “Curveball.” He was later 
revealed to be “the brother of a top aide of Ahmad Chalabi, the pro¬ 
western Iraqi former exile with links to the Pentagon.” 79 His statements 
were bolstered by citing the documents of the German intelligence service 
in which they were found, but the executive did not reveal that those in¬ 
telligence reports did not evaluate his claims positively. 80 

These claims became the basis for the “sixteen words” used by Presi¬ 
dent Bush to goad Congress and the American public to war in his State 
of the Union Address of January 2003: “The British government has 
learned that Saddam Hussein recently sought significant quantities of ura¬ 
nium from Africa.” They were also the basis for Cohn Powell’s infamous 
PowerPoint presentation to the United Nations Security Council. 81 The 
secretary of state was so concerned about the veracity of the yellowcake 
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allegations that he refused to cite them in that speech. 81 His suspicions 
were well grounded, as the State Department’s Bureau of Intelligence and 
Research revealed eleven days before the State of the Union address that 
these allegations were based on forgeries. 83 Before his speech, Powell ex¬ 
pressed doubts about the mobile weapons laboratories. He continued to 
do so until he was personally presented with the assurances of the direc¬ 
tor of the cia .* 4 Congress accepted these assurances uncritically and with¬ 
out independent investigation. 85 

A bill was put before in the House of Representatives on 2 October 
2002. Its text was composed entirely within the executive branch, and it 
was introduced at the administration’s request by Speaker of the House 
John Dennis Hastert. 86 The leading co-sponsor of the bill was the head of 
the Democratic Party in that chamber, House minority leader Richard 
Gephardt. 87 The Senate’s identical version of the bill was introduced at the 
executive’s request by Democratic Senate minority leader Tom Daschle 
and co-sponsored by Republican Senate majority leader Trent Lott. 88 

The pattern that would emerge whenever the executive sought ap¬ 
proval for military action was established with the Iraq aumf. The ex¬ 
ecutive branch and the leaders of both parties in the legislature formed a 
united front against any possible ideological opposition. This included 
disagreement from both legislators on the fringes of the two parties (i.e., 
Representatives Dennis Kucinich and Ron Paul, Senators Russ Feingold 
and Lincoln Chaffee) and from the public. The bill passed through both 
chambers in just over one week. 89 Numerous amendments that would 
have limited the grant of unlimited discretion over whether to actually 
launch the attack were rejected, even as the executive equivocated over 
whether it might proceed in the event that it could not secure the passage 
of a Security Council resolution under Chapter VII. 90 These included the 
Spratt and Levin Amendments, which would have required such a reso¬ 
lution from the Security Council, 91 and the Byrd Amendment, which 
would have specified that the legislature was not agreeing that the exec¬ 
utive possessed unspecified inherent constitutional powers to go beyond 
the text of the Iraq aumf . 91 The Byrd Amendment would also have 
placed a time limit on the use of the authority granted by that statute. 93 

When Bush began the war, the Iraq aumf was passed; thus, he could 
assert that he was in full compliance with the wpr and the constitutional 
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requirement of congressional approval for military action. 94 The execu¬ 
tive, however, maintained that it possessed an independent constitutional 
power to go to war against Iraq; the olc’s opinions made it clear that the 
executive did not seek the Iraq aumf owing to matters of principle. 

Congress failed to understand the executive’s true motivation. 93 The 
executive did not want to be forced to take full responsibility for the Iraq 
War, in the event that it would become deeply unpopular. 96 In securing a 
statutory basis for its actions, it would also insulate itself from the legis¬ 
lators’ criticism. 97 Congress struck a bad bargain with the executive. In 
exchange for the appearance of continued relevance in foreign affairs, 
they accepted shared responsibility for aggressive war-making. 98 

Congress and the 2011 Intervention into the Libyan Civil War 

In February 2011, protests against Colonel Moammar Gadhafi erupted 
in Libya. Over the coming months, the movement against his government 
became an open revolt. There was only a brief lag between the eruption 
of this civil war and calls by Western leaders for a no-fly zone over the 
country. 99 Shortly thereafter, the United Nations Security Council ap¬ 
proved a resolution to that end on 17 March 2011. 100 Within days, the 
member states of the North Atlantic Treaty Organization (nato) were 
conducting air strikes that were not aimed at keeping the Libyan Air 
Force from bombing civilian targets. Libyan ground forces, especially ar¬ 
moured forces that the insurgents could not successfully defeat, were tar¬ 
geted. 101 The aim of the intervention was regime change, nato achieved 
its ultimate goal when a convoy transporting Gadhafi was attacked by an 
American drone and French fighter jets. Gadhafi was then killed by in¬ 
surgents while fleeing these air strikes. 102 

While these military actions were authorized by the Security Council, 
this does not relieve the executive having to comply with its own laws. 
Both the US Constitution and its statutory law require the executive to 
obtain authorization for the use of military force from Congress. 103 The 
executive, while now headed by a Democratic president, revived a theory 
of inherent constitutional authority developed within the olc to evade 
the requirements of the rule of law. It now claimed the power to wage 
war, which is the most problematic instance of the executive expanding 



Congress's Failure to Exercise Oversight 


215 


the boundaries of its own powers that can be imagined. Congress’s reac¬ 
tion to these claims fits with the emerging pattern: when the executive 
circumvents statutory restrictions on its power, including those explicitly 
re-imposed in the congressional resurgence after Watergate, Congress 
simply turns a blind eye, or protests in the mildest possible terms. 104 

As the Libyan intervention approached the ninety-day limit imposed by 
the War Powers Resolution of 1973, 105 there were rumblings in Congress 
about the need for a resolution authorizing military force, although these 
were curiously muted. The Republican Speaker of the House John Boehner 
asked the executive to “explain the legal grounds for failing to seek Con¬ 
gressional authorization in the 90 days since Mr. Obama informed Con¬ 
gress of the start of the mission in Libya”; 106 that is, rather than challenging 
the illegality of the executive’s actions, he merely extended an invitation 
to the executive to produce legal arguments that would allow Congress to 
continue to ignore unilateral executive war-making. 

The Obama administration responded, producing an explanation that 
was as puzzling and poorly reasoned as any of the olc opinions written 
by John Yoo and his colleagues. Its rationale depended upon a strange 
distinction between involvement in hostilities and an allegedly different 
use of armed force, which it labelled “kinetic operations.” In doing so, the 
executive pressed the unitary executive theory even further than the Bush 
administration. When the olc refused to sign off on this theory, President 
Obama departed from the “traditional legal process the executive branch 
has developed to sustain the rule of law for over 75 years.” 107 The press 
reported on this as follows: 

[Attorney General Eric] Holder - concluded that sustained U.S. 
support for the NATO campaign against Libya ... including drone 
strikes - amounted to “hostilities” [that triggered the need for a 
congressional resolution pursuant to the wpr] ... Rather than 
permit olc to vet the issue, the White House adopted an unusual 
and far more informal procedure ... Obama ... concluded that 
he did not need congressional approval ... [by] rejecting] the 
views of Holder and olc’s acting chief, Caroline D. Krass, he 
also overruled Jeh C. Johnson, the Defense Department’s chief 
legal counsel. 108 
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Here, the executive openly solicited a more pliant opinion within that 
would support its preferred interpretation of a statute, in the process 
overruling both the attorney general and the head of the office that is 
charged with producing objective interpretations of the law to guide the 
executive branch. This tactic could only succeed if Congress was willing 
to turn a blind eye. Despite one member of the House Judiciary Com¬ 
mittee labelling the president’s interpretation “ridiculous,” 109 no formal 
protests were made by Congress. 

Congressional leaders successfully coordinated their efforts with those 
of the executive branch to avoid exercising oversight over the illicit use 
of war powers. Here, these powers were exercised quite openly to pre¬ 
cipitate the overthrow of a foreign regime in favour of one more friendly 
to American interests. This was done in the manner that evades the re¬ 
quirements of the wpr, the Constitution, and the rule of law. 110 As for the 
members of the legislature who were less pliant or eager for regime 
change than Boehner and John McCain, they were caught between their 
own leadership, the executive, and the executive’s allies in the judiciary. 
They could not get a bill through Congress’s committee structure with¬ 
out the support of the party leaders, 111 and the party leaders were warned 
in no uncertain terms that if this happened, the results for Congress, 
would be dire: the executive would publicly humiliate the legislators by 
simply ignoring them, confirming their irrelevance. 112 - Secretary of State 
Hillary Clinton told Congress in a classified briefing that “the White 
House would forge ahead with military action in Libya even if Congress 
passed a resolution constraining the mission.” 113 Thanks to the execu¬ 
tive’s domination of certain key courts, no legislator wishing to bring a 
judicial challenge to this collusion would be able to do so. Any lawsuit 
challenging the executive would run up against the dc Circuit’s decision 
in Campbell v. Clinton , 114 penned by Judge Silberman, which held that 
legislators have no standing to bring a claim that the executive is in vio¬ 
lation of the wpr. This decision is effectively the final word on the issue, 
as any such challenge would need to be brought within the jurisdiction 
of the dc Circuit. 
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Congress and the Syrian Civil War 

The Syrian civil war began with protests in March 2011, which were 
inspired by similar uprisings elsewhere in the Middle East known collec¬ 
tively as the “Arab Spring.” 115 The governing regime’s use of the military 
to suppress protests sparked an armed rebellion shortly afterwards. It 
appeared very likely from the outset of these protests that the United 
States would promote regime change, as this was its declared policy. This 
was the case since at least 2002, when then under-secretary of state for 
arms control and international security affairs John Bolton added Syria to 
the Bush administration’s “Axis of Evil” owing to the conclusion it was 
a “state [sponsor] of terrorism that [is] pursuing ... weapons of mass 
destruction.” 116 Syria was one of the few nations in the region that 
opposed the American war of aggression against Iraq, souring Syrian-US 
relations that until then were improving, to the point where a presi¬ 
dential summit in Geneva was possible. Indeed, Bill Clinton met with 
Bashar-al-Assad. 117 However, the Obama administration continued the 
Bush administration’s policies toward Syria. Additionally, in 2010 it con¬ 
tended publicly that Syria was providing missiles to the Hezbollah for use 
against Israel. 118 In addition, the release of the State Department’s classi¬ 
fied diplomatic cables by WikiLeaks revealed that the United States 
“secretly financed Syrian political opposition groups and related pro¬ 
jects” from at least April of 2009. 119 

In the summer of 2012, the head of the cia and the secretary of state 
first proposed that the United States provide arms to and train the rebel 
forces. 110 It should be noted that during the previous three years, it did so 
indirectly, by “quietly encouragfing] Saudi Arabia, Qatar and Turkey to 
ship weapons into the country.” 111 In addition, “U.S. special operations 
troops have been secretly training Syrian rebels with anti-tank and anti¬ 
aircraft weapons since late [2012].” 111 The executive decided to move 
forward openly with these plans in June 2013. 113 Plans were being made 
at the highest levels of the executive branch for a bombing campaign and 
the enforcement of a no-fly zone over Syria. 114 However, it did not openly 
advocate going to war until two months later, purportedly in response to 
the use of chemical weapons in Ghouta on 21 August 2013. 115 
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The United States seized upon this incident as a casus belli for ag¬ 
gressive war-making. In attempting to make its case, the executive used 
the same play book as it did in 2002. This was contemptuous of Congress, 
as that body had recently learned that it had been deceived with almost 
identical claims before accepting shared responsibility for an aggressive 
war against Iraq. 

After learning that Iraq did not possess weapons of mass destruction, 
the Senate concluded that the intelligence presented to them to justify 
that assertion was, at the very least, deeply flawed. The Senate convened 
the Senate Iraq Intelligence Committee (sue) to investigate the execu¬ 
tive’s representations about the Iraqi weapons programs and the way in 
which these were generated. 116 The investigation proceeded in two phases, 
which revealed systematic manipulation of the legislators by the execu¬ 
tive, something made possible by its control over the intelligence com¬ 
munity and an absence of any effective congressional oversight. 117 

The first line of inquiry for the sue was the executive’s determined 
attempts to link Saddam Hussein to the 9/11 attacks. This “had been a 
strongly implied accusation made obliquely against Iraq in Administra¬ 
tion statements since 2001.” 118 These statements were a key pillar of the 
executive’s case for war, along with allegations related to weapons of 
mass destruction. However, the Iraq aumf itself, which was written by 
the executive, stated that Iraq was “continu[ing] to aid and harbor other 
international terrorist organizations.” 119 

When pressed, the executive would admit that the intelligence that 
supported this assertion was limited to proof that Hussein aided organi¬ 
zations such as the People’s Mujahedeen of Iran, which committed acts 
of terrorism within the Islamic Republic, which the United States subse¬ 
quently protected after the invasion of Iraq for possible future use against 
Iran. 130 However, the executive continued to promote theories about Iraqi 
support for al Qaeda, even after these were discredited by the intelligence 
community. 131 While Cheney continued making these claims, Bush made 
ambiguous statements about Iraqi support of terrorism. The public took 
this to mean anti-American terrorism, owing to the vice-president’s un¬ 
supported allegations. The sue refuted these claims in its Phase I report, 
concluding that “there was no evidence to support Iraqi complicity or 
assistance” in the 9/11 attacks. 131 
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The sue also addressed the intelligence related to wmd, the second 
and apparently more substantive leg supporting the case for war. It con¬ 
cluded that not only was there no evidence that Iraq possessed these 
weapons, but that the executive consistently distorted intelligence reports 
to justify its agenda. The first of these conclusions was outlined in the 
Phase I report, which concluded that the secretary of state’s case for war 
was based on “information provided or cleared by the Central Intelli¬ 
gence Agency (cia) for inclusion in Secretary Powell’s speech [that] was 
overstated, misleading, or incorrect.” 133 

Evidence that the executive pressured the intelligence analysts to alter 
their findings - the corollary of the directives to the torturers at Guanta¬ 
namo to produce false confessions about Iraqi involvement - would re¬ 
main hidden until the publication of the Phase II report. This was the 
suc’s key failure. Senators John Rockefeller, Richard Durbin, and Carl 
Levin made clear that the committee had been forced by the executive to 
delay its consideration of “how intelligence on Iraq was used or misused 
by Administration officials in public statements and reports.” 134 Accord¬ 
ingly, “the Committee’s phase one report fail[ed] to fully explain the en¬ 
vironment of intense pressure in which Intelligence Community officials 
were asked to render judgments on matters relating to Iraq when policy 
officials had already forcefully stated their own conclusions in public.” 135 

The public release of the Phase II reports was delayed until July 2008. 
During the three-year interval, President Bush was re-elected and served 
almost all of his allotted final term. The report had been held back until 
it could have no real effect on the executive, since when it was finally re¬ 
leased the legislature possessed no clear incentive to hold it accountable, 
given the fact that the Bush administration was then four months away 
from its natural end. 

This lengthy postponement was unfortunate, since it revealed many 
facts that called for more than a stern rebuke. First, it concluded that the 
executive “repeatedly presented intelligence as fact when in reality it was 
unsubstantiated, contradicted, or even non-existent. As a result, the 
American people were led to believe that the threat from Iraq was much 
greater than actually existed.” 136 This was only possible because the 
executive created what amounted to a new intelligence agency, one that 
was designed to promote conclusions that more seasoned analysts had 
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rejected. After learning of the false assertions generated by the Depart¬ 
ment of Defense’s Office of Special Plans and the termination of internal 
inquiries into its activities 137 the sue concluded that the executive crossed 
the line between “relying on incorrect intelligence and deliberately 
painting a picture to the American people that you know is not fully 
accurate,” and in this manner knowingly “led the nation into war under 
false pretences.” 138 

Certain delays in the release of this revelatory report are indefensible. 
While the Republican members of the sue were able to use procedural 
tactics to slow the committee’s work before 2006, the midterm elections 
yielded a Democratic majority in the Senate, 139 which should have al¬ 
lowed Senator Rockefeller to proceed swiftly toward its completion and 
release to the public. One possible factor is that the Democrats wanted 
to reduce any possible pressure for impeachment, 140 which was the only 
remaining method for legislative control of a runaway executive that 
openly disdains the requirements of the rule of law, in the same manner 
as the Nixon administration. However, before addressing this issue, one 
should first consider a more pressing question: has Congress internalized 
the conclusions of the sue report, such that it might resist future temp¬ 
tations to give the executive unfettered discretion to wage war? The test 
that reveals whether it learned the lessons of Iraq would come in the form 
of the Obama administration’s drive for aggression against Syria in 2013. 

Congress apparently learned nothing from the committee’s reports, as 
the executive’s virtually identical tactics achieved a similar result. The ex¬ 
ecutive made unsubstantiated public statements about wmds that were 
contradicted by the nuanced intelligence reports, and in order to bypass 
these, the executive again relied on the “stovepiping” of intelligence. This 
involved the creation of special intelligence analysis units controlled at the 
highest level of the executive branch, which appropriated and interpreted 
raw field reports without allowing analysts from the relevant agencies 
that nominally report to Congress to scrutinize or interpret this data. As 
in 2002, this frequently involved the laundering of this stovepiped infor¬ 
mation through foreign intelligence agencies, which produced data that 
could be cited by the executive to Congress, but which the executive 
would argue could not be revealed. 
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The executive expected that, as in 2002, the credibility of its senior 
officials presenting intelligence reports would allow it to assemble an in¬ 
ternational coalition that would give the intervention the appearance of 
legitimacy, or even the sanction of international law if the Security Coun¬ 
cil could not approve a resolution, 141 because its processes were “broken” 
by states that did not agree with the executive’s proposals. 141 As President 
Obama said in late August 2013, “If the U.S. goes in and attacks another 
country without a U.N. mandate and without clear evidence that can be 
presented, then there are questions in terms of whether international law 
supports it. Do we have the coalition to make it work? And, you know, 
those are considerations that we have to take into account.” 143 

Unfortunately for the executive, its plans for an international coalition 
were dashed when the first and most important partner for such an en¬ 
deavour was relegated to the sidelines by decisive legislative action. The 
United Kingdom, the United States’ partner in the “special relationship,” 
decided against joining the proposed military campaign. This was “dis¬ 
astrous” to the executive’s initiative, as its “plans for air strikes against 
Syria were thrown into disarray” by the vote. 144 In part this response can 
be attributed to doubts about the casus belli. As Peter Flatters noted, 
“With the Prime Minister claiming that intelligence findings were com¬ 
pelling enough to warrant action, the remarkable thing was Parliament’s 
response - namely that it did not believe him, or rather that it insisted on 
seeing the evidence for itself.” 145 

It was not surprising that the members of Parliament took this posi¬ 
tion after reviewing the intelligence findings. What was released to them 
was a three-page memorandum from the Joint Intelligence Committee, 
which focused on the conclusion that chemical weapons were used in 
Ghouta. On the crucial issue of who used them, it said “there is no cred¬ 
ible intelligence or other evidence to substantiate the claims or the pos¬ 
session of cw by the opposition.” 146 mi6’s argument can be paraphrased 
as a syllogism: all chemical weapons in Syria belong to Assad, chemical 
weapons were used, and therefore Assad used chemical weapons. Un¬ 
fortunately, there appeared to be credible evidence that the opposition 
possessed these weapons; namely, the statements of Carla Del Ponte, a 
member of the International Commission of Inquiry on the Syrian Arab 
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Republic appointed by the UN high commissioner for human rights. 
Speaking on the commission’s behalf months before the Ghouta attacks, 
she noted that “according to what we have established so far, it is at the 
moment opponents of the regime who are using sarin gas.” 147 

Whether or not Del Ponte was correct is beside the point. What is cru¬ 
cial to note is that the British intelligence community completely failed to 
address her statement, which if true would have invalidated the central 
premise of its argument for war. It appears that Parliament was entitled 
to reject such an argument. It remained to be seen, however, whether 
Congress would simply give the executive the benefit of the doubt, and 
abdicate its responsibility to oversee and scrutinize the conclusions of the 
intelligence agencies. 

Congress was only presented with this opportunity because of Parlia¬ 
ment’s rebuke to the British executive. Initially it appeared that the 
executive branch in Washington was prepared to begin the bombing cam¬ 
paign without seeking a congressional resolution. However, after the 
British declined to join a coalition, it appeared that the US executive 
would have borne all of the responsibility for the intervention, both in 
the eyes of the world and in the eyes of Americans. As in the case of the 
Iraq War, the proposed aggression was deeply unpopular both at home 
and abroad. At the end of August 2013, only 29 per cent of those polled 
favoured “the U.S. conducting military airstrikes against Syria in re¬ 
sponse to reports that the Syrian government used chemical weapons,” 
and only 21 per cent favoured “the United States and its allies supplying 
weapons to the Syrian rebels.” 148 

On 31 August 2013 the executive presented a draft of a bill to 
Congress entitled the Authorization for Use of United States Armed 
Forces. 149 It was a considerably broader authorization than the Iraq 
aumf. A better comparison is the Gulf of Tonkin Resolution. 150 It did 
not limit the use of force to Syria, but rather “within, to or from Syria,” 
and appears to propose the creation of a worldwide mandate to prevent 
the “use or proliferation” of “chemical or other weapons of mass de¬ 
struction” so as to “protect the United States and its allies and partners 
against the threat posed by such weapons.” 151 The bill was “nothing less 
than an open-ended endorsement of military intervention in the Middle 
East and beyond.” 151 
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In support of the bill, the executive sent Secretary of State John Kerry 
to the Senate. Kerry played a role similar to the one played by Secretary 
Powell ten years earlier. He presented assertions about wmds as fact, 
cited foreign intelligence reports that could not be divulged, and made 
assertions that were not in line with the available American intelligence 
reports - precisely what the sue found so objectionable about manipu¬ 
lation of intelligence before the Iraq War. 153 Kerry made bold assertions 
about the high level of certainty that the Assad regime was responsible, 
relying on communications intercepts by German, French, and Israeli in¬ 
telligence that he would not disclose. 154 Assertions about British confir¬ 
mation of technical intelligence on the sarin gas would follow several 
days later. 1 - 55 

Kerry also hedged his answer when he was asked about whether the ex¬ 
ecutive envisioned American ground troops deploying to Syria. He denied 
that there were any plans to do so, although he noted that it might be 
necessary in the event that the United States needed to “secure” the chem¬ 
ical weapons possessed by the Assad regime. 156 This was presented as 
though it were a mere detail, although released intelligence reports reveal 
that Syria had approximately 1,000 tonnes of chemical agents, which ac¬ 
cording to one study would require 75,000 soldiers to assume custody. 157 
The high probability that “boots on the ground” would ultimately be re¬ 
quired is made clear when one observes that Kerry misrepresented the 
consensus within the intelligence community on an issue of vital impor¬ 
tance. 158 When asked about the presence of Salafist or al Qaeda- affiliated 
militants in the ranks of the Syrian opposition forces, Kerry minimized 
their importance in a manner that is belied by intelligence reports, which 
contradict both his figures and the reality of the situation. At that time, 
the mujahedeen of the al-Nusra Front, allegedly affiliated with al Qaeda 
in Iraq and Ayman al-Zawahiri, were the most effective and influential 
force in Syrian resistance. 159 

The Senate leadership’s response demonstrated that its members 
learned little if anything from the suc’s reports, as they took an imme¬ 
diately favourable attitude toward both Secretary Kerry’s presentation 
and the executive’s draft bill. 160 The Republican leadership gave it “carte 
blanche .” l61 The Senate amended the bill to explicitly authorize the ex¬ 
ecutive to pursue regime change: “the policy of the United States ... [is] 
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to change the momentum on the battlefield in Syria. ” l6i As in 2002, the 
leadership of both parties in both chambers of Congress rallied behind 
the executive, with Republican senators John McCain and Eric Cantor 
taking the lead in the Senate and the Democratic leadership, particularly 
Nancy Pelosi, whipping in the votes in the House. This demonstrates 
that the legislative branch remains incapable of the intelligence over¬ 
sight necessary to effectively control the executive branch that the rule 
of law requires. 

Unfortunately for the executive, the process of securing formal con¬ 
gressional sanction for an aggressive war against Syria was derailed when 
the Russian government seized upon a statement by Secretary of State 
Kerry and made a well-publicized proposal to supervise the destruction 
of Syria’s chemical weapons. 163 


Congress’s Failure to Consider Impeachment 

The ultimate method of legislative control over the executive is im¬ 
peachment, which allows Congress to remove executive branch officials 
from office. 164 The provisions for impeachment might allow for the 
punishment of an executive that has attempted to become immune from 
legislative oversight, and this process could also inaugurate the re- 
installation of the rule of law. 

While still formally in existence, impeachment is by now a moribund 
method of legislative control, as the events of the last ten years demon¬ 
strate that it has fallen into desuetude. The leadership of both parties in 
the legislature have consistently blocked attempts to invoke this possi¬ 
bility. Given the failure of Congress to seriously consider impeaching 
President Bush, even after the exposure of serious misconduct, it is pos¬ 
sible to tentatively conclude that no assertion of executive supremacy 
over the laws would provoke this response from the legislature as it cur¬ 
rently constituted. 

President Nixon was also the subject of these proceedings, although 
he resigned shortly before a scheduled vote on the Articles of Impeach¬ 
ment, after he was told by his advisors that it was certain that he would 
be convicted in the Senate. 165 He was to be charged with “violating the 
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constitutional rights of citizens,” “endeavouring to misuse the Central 
Intelligence Agency,” and committing other abuses “in a manner ... sub¬ 
versive of constitutional government.” 166 This assertion of legislative 
superiority over the executive set the stage for the congressional resur¬ 
gence that reconstructed the rule of law in the United States for the 
twentieth century. 

If Congress wanted to pursue the same course of action following the 
revelations that the executive branch engaged in similar misconduct dur¬ 
ing the twenty-first century, it has missed its chance. Efforts to impeach 
President Bush were impeded significantly by the indefensible delays in 
producing the suc’s Phase II report investigating the manipulation of 
intelligence by the executive to justify an attack on Iraq. However, by 
2005, certain legislators in the House believed that the parallel British in¬ 
vestigation of the “Downing Street Memo” 167 provided a basis for charg¬ 
ing the executive with impeachable misconduct. The memorandum of a 
British Cabinet meeting’s minutes noted that “Bush wanted to remove 
Saddam, through military action, justified by the conjunction of terror¬ 
ism and wmd. But the intelligence and facts were being fixed around 
the policy.” 168 

On this basis, Representative John Conyers secured thirty-eight co¬ 
sponsors for a resolution calling for an investigation of whether im¬ 
peachment was appropriate. 169 Further efforts followed in early 2006, 
but these were shut down by Speaker of the House Nancy Pelosi, who in¬ 
dicated that “impeachment was off the table”; 170 that is, not approved for 
the legislative agenda set by the Democratic majority in Congress. 171 
Democrat leaders decided that whatever sort of evidence it might unearth 
was beside the point. 

After suc’s Phase II report was finally issued, Representative Dennis 
Kucinich and Robert Wexler introduced a draft bill containing articles 
of impeachment against President Bush. The charges included “interfer¬ 
ing with and obstructing Congress’s lawful functions of overseeing for¬ 
eign affairs and declaring war ... [by] allowing, authorizing and 
sanctioning the manipulation of intelligence analysis by those under his 
direction and control”; “declar[ing] the right to detain U.S. citizens in¬ 
definitely, without charge and without providing them access to counsel 
or the courts”; “authoriz[ing] ... as official policy ... [wjater-boarding, 
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beatings, faked executions” and other forms of torture; “establishing] a 
body of secret laws through the issuance of legal opinions”; “authorizing 
warrantless electronic surveillance of American citizens”; and with hav¬ 
ing “used signing statements to claim the right to violate acts of Congress 
even as he signs them into law ... [and having] proceeded to violate the 
laws the statements claimed the right to violate.” 172 - 

All of these charges were undeniable. However, Speaker Pelosi referred 
the bill to the Judiciary Committee, from which it never emerged. 173 

The reasons why these bills failed can be found in Conyers’s in¬ 
troduction to the House Judiciary’s exhaustive survey of executive 
overreaching, “Reining In the Imperial Presidency: Lessons and Recom¬ 
mendations Relating to the Presidency of George W. Bush.” 174 He wrote, 
“The simple fact is, despite the efforts of impeachment advocates, the 
support and votes have not been there, and cannot be expected to 
materialize ... The resolution I offered three years ago simply to in¬ 
vestigate whether an impeachment was warranted garnered only 38 
cosponsors in the House, and the Democratic leader in the Senate [Harry 
Reid] labelled it ‘ridiculous.’” 175 

The impeachment resolutions introduced by Conyers and Kucinich 
were blocked by the leaders in each legislative chamber of the party nom¬ 
inally opposed to the one occupying the executive. Their motivations are 
worth exploring. 


Explaining Congress’s Tolerance and Inaction 

To explain Congress’s failure to check the executive, one must analyze 
the incentives and pressures on its members. This investigation begins 
with the question of whether the failure to exercise oversight and control 
has any consequences for these individuals. Scholars have concluded that 
it does not: “As long as members of Congress can rest secure in their re- 
election prospects even as popular confidence in Congress as an institu¬ 
tion plummets, the impetus ... will be lacking. Until voters begin to value 
effective oversight as much as academics ... electoral incentives may con¬ 
tinue to trump institutional incentives to protect Congress’ power from 
a wayward executive branch.” 176 
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In the three years since this prediction was made in 2010, popular 
confidence in the legislative branch fell to its lowest level on record. As 
of 13 June 2013, only 10 per cent of Americans said that they possessed 
“a great deal” or “quite a lot” of confidence in Congress. (Not coinci¬ 
dentally, the highest rating for the legislature came directly after the Wa¬ 
tergate hearings and President Nixon’s resignation.) 177 However, the 
likelihood of incumbents being re-elected to either chamber remains both 
constant and exceptionally high. In 2012, the percentage chance of re- 
election was at or above 90 per cent for these legislators. This figure is 
roughly consistent with the average since the year 2000. 178 

Legislators’ failure to conduct meaningful oversight of the executive 
did not affect their ability to remain in office. However, the question of 
what is required to thrive and succeed in the legislature, including 
obtaining positions of leadership within a party, provides insight into 
the issue of whether there are powerful disincentives to confronting 
the executive. 

This cycle of negative reinforcement developed after the congressional 
resurgence. The correct place to inquire into the reassertion of executive 
power is the Carter administration. 179 The tumultuous disruption of the 
party system after Watergate allowed Georgia governor Jimmy Carter, 
an outsider candidate deeply and morally committed to international 
peace, to prevail over the preferred Democratic establishment nominee, 
Henry “Scoop” Jackson, 180 a war hawk and fervent anti-communist. 181 
(Jackson later became a key influence on the neo-conservatives, especially 
Paul Wolfowitz and Richard Perle. Wolfowitz and Perle were both on 
Jackson’s staff in the early 1970s, and Perle served in this capacity for 
eleven years.) 181 Jackson had also supported Nixon despite the revela¬ 
tions about his abuses of executive power, and in the wake of the resig¬ 
nation provoked by legislative investigations and the Supreme Courts’ 
decision in United States v. Nixon Jackson nevertheless called Nixon “the 
first American President toppled by a mob.” 183 

Carter’s efforts to bring about peace with the Soviet Union were op¬ 
posed within Congress and the Democratic Party, which sheds light on 
the incentive structures that emerged during the period. These rewards 
and punishments continue to influence legislators’ inclinations to support 
the executive branch whenever its foreign policy agenda leads inexorably 
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to war. Congress failed to support President Carter’s efforts to reform the 
cia and to achieve a comprehensive disarmament agreement with the So¬ 
viet Union, and subjected his efforts to promote peace to blistering crit¬ 
icism. This was followed by the unprecedented decision by his fellow 
Democrats to attempt to strip a sitting chief executive of his status as the 
party’s nominee in the upcoming presidential election. Congress’s hostil¬ 
ity to Carter can be attributed to its renewed support for aggressive war, 
which in turn can only be explained by the connections between legislators 
and what President Eisenhower labelled the “military-industrial complex.” 

Carter was elected in 1976 despite a “Stop Carter” alliance involving 
almost all of the most powerful legislators and party bosses of the Demo¬ 
cratic Party, including the Chicago mayor and Democrat kingmaker 
Richard J. Daley. 1 * 4 Opposition to Carter was motivated largely by his de¬ 
sire for peace; remedial action followed almost immediately. Nine days 
after his election, politicians and public intellectuals formed an alliance 
known as the Committee on the Present Danger (cpd), a “who’s who of 
the Democratic establishment.” It was supported by the leaders of Amer¬ 
ica’s trade union federation, and leading industrialists such as Richard 
Mellon Scaife, a billionaire who had given Nixon an illegal million- 
dollar campaign contribution. 1 * 5 The cpd announced a “declaration of 
war against Carter’s hopes for arms control and improved relations with 
the Soviet Union,” which they repeatedly compared to Neville Cham¬ 
berlain’s policy of appeasement. 1 * 6 

The cpd’s central claim was that the Soviet Union was committed to 
obtaining military supremacy over the United States and defeating it. As 
in the case of the preparation for the Iraq War and the interventions into 
the Libyan and Syrian civil war, the cia became a battleground in which 
competing assessments and interpretations of foreign states’ intentions 
would stand or fall as justifications for aggressive American foreign pol¬ 
icy. Congress and the executive were again on the opposite sides of this 
battle, but on the sides opposite to the positions they would assume in 
later policy disputes over aggressive war. 

Carter refused to allow George H.W. Bush to continue in office as 
the director of the cia, despite Bush’s appeals to remain. 1 * 7 Instead, he 
nominated Theodore Sorenson, who was “the most important aide the 
President [Kennedy] had ever hired.” 1 ** Sorenson, like Kennedy, was a 
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proponent of international peace and effective arms control, and was an 
opponent of the Vietnam War. He was one of the few public figures to 
commend Daniel Ellsberg for revealing the executive branch’s lies about 
the Vietnam War by leaking the Pentagon Papers, in actions that antici¬ 
pated those of Chelsea (formerly Bradley) Manning, Edward Snowden, 
and other whistle-blowers. 189 

The cpd and its legislative allies would keep Sorenson from being 
confirmed to lead the cia precisely because he was an opponent of fal¬ 
sified intelligence, and possibly because he would have been a powerful 
ally for Carter, who “had been elected with a mandate and an ambition 
to open up the government” in response to this sort of manipulation. 190 
Sorenson was exceptionally attuned to the pressures on the executive 
to accede to suggestions for aggressive action, having served under 
Kennedy during the Cuban Missile Crisis and the demands for rapid 
escalation of American involvement in Vietnam after the assassination 
of Ngo Dinh Diem. 191 He would not have provided support for bellicose 
foreign policy. 

On 13 January 1977, the Senate Intelligence Committee examined 
affidavits from Sorenson in which he asserted that the release of the Pen¬ 
tagon Papers presented no threat to national security, and that the clas¬ 
sification system for intelligence-related documents was “grotesquely 
overblown.” 197 The Senate responded with outrage at this defence of 
someone who was by now tarred as a traitor. Sorenson’s fate was sealed 
when Senate majority leader Mike Mansfield, who was a member of 
Carter’s own party, said at a press conference that he would not endorse 
Sorenson, without even bothering to inform the president in advance. 193 
This was virtually unprecedented: “To gauge the full measure of the vic¬ 
tory - and of Carter’s stunning defeat - parliamentarians delve into the 
archives and report that ... the last time a Senate of the President’s own 
party had done such as thing was 1925 ... and the lesson is: How feeble 
is a President with no party to support him.” 194 

After Sorenson’s nomination failed, Carter nominated Admiral Stans- 
field Turner, who proved to be a “fish out of water - actually as unfa¬ 
miliar with the inner workings of the agency as George H.W. Bush had 
pretended to be” who was “unprepared for the ruthless internal politics 
of the cia.” 195 
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Less than a year before Carter took office, Bush had appointed a spe¬ 
cial group of analysts who would produce politicized and faulty raw 
intelligence at the cia director’s bequest. Their conclusions were not sub¬ 
jected to the normal vetting process, in order “to get around the analysts 
who did not sufficiently hype the Soviet threat,” and who “had accu¬ 
rately determined that the ussr was already in decline.” 196 This group, 
known as “Team B,” included Wolfowitz and Paul Nitze, who also served 
as founding members of the cpd. 197 The stage was set for the debate over 
competing estimations of Soviet military spending and military prepared¬ 
ness, which would itself determine the probability of success for Carter’s 
arms control agenda. 

With Bush’s former deputy, E. Henry Knoche, in effective control of 
the cia, the professional analysts who supported arms control with ac¬ 
curate assessments of Soviet military technology and strategic aims never 
stood a chance. The cia soon “shifted 180 degrees” and produced an es¬ 
timate that constituted “a high barrier for the Carter Administration to 
overcome in its pursuit of arms control,” as it turned the Committee for 
the “Present Danger[’s] alarms into the new official orthodoxy,” 198 some¬ 
thing made easier by the support of the labour movement. During this 
period, the American Federation of Labor and Congress of Industrial 
Organizations (afl-cio), “in partnership with right-wing lobbyists for 
U.S. nuclear supremacy,” produced a film “depicting the folly of detente 
and the menace of arms control.” 199 The intelligence community, the 
think-tanks allied to it, and the labour movement were all in favour of an 
aggressive foreign policy and concomitant levels of military spending, 
and thus solidly against Carter. 

Carter’s attempt to formalize the Vladivostok Arms Control Accords 
was subject to constant obstruction in Congress by the Democratic Sen¬ 
ate majority leader, who even attempted to prevent the president from 
lobbying the members of his own party with seats in that chamber/ 00 In 
a bid to block a second strategic arms limitation treaty, Congress repeat¬ 
edly forced Carter to ask the Soviets for further concessions, with which 
they thought no adversary could agree. However, the ussr was under se¬ 
vere economic pressure, as the cia had concluded prior to Team B’s for¬ 
mation. Accordingly Leonid Brezhnev agreed to each proposal in turn. 101 
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Despite the fact that the treaty was never formally ratified by the Senate, 
the Soviet Union complied with its provisions for the next seven years. 101 
It became evident that the Soviet Union was not nearly as belligerent as 
the proponents of increased military spending would have the American 
public believe, but the cpd succeeded in scuttling any policy initiatives 
that would expose the possibility of effective peace-making. 

Carter describes congressional obstruction of his efforts to promote 
peace (by demilitarizing the Panama Canal Zone) in his memoirs: “An¬ 
tagonistic House committees held public hearings even before the nego¬ 
tiations were completed. That summer, a stream of witnesses and some 
of the committee members had paraded before the television cameras 
their arguments that the treaty was illegal, unpatriotic, a cowardly 
yielding to blackmail, a boon for communism and a threat to our na¬ 
tion’s security.” 103 

These battles made it clear that legislative support for the executive 
after 1976 did not hinge so much on the party affiliation of the legislator 
and the president or even on the legislator’s view of the relative constitu¬ 
tional powers of these branches of government. Carter was “surprised 
that ... [Senator] John Stennis would try to weaken his presidency by 
providing a forum for a few retired military officers to declaim against So¬ 
viet threats to the Caribbean, when this self-same Stennis was so strong 
a champion of a ‘strong presidency’ that he was prepared to lie through 
his teeth to conceal Nixon’s impeachable offenses from the Senate.” 104 

Smearing Carter as ineffectual and weak on matters of defence and 
national security was largely responsible for his defeat at the hands of 
Ronald Reagan in the 1980 presidential election, facilitated by the Demo¬ 
cratic Party’s remarkable betrayal of Carter by allowing candidates to 
challenge him in the party’s primaries before the presidential election. 105 
Reagan managed to project the opposite image, and was prepared to an¬ 
tagonize the Soviet Union to that end. loS 

The question that remains is why these legislators would act in such 
a manner. Why would they respond so favourably to the attempts of an 
assortment of public intellectuals, generals, trade unionists, and indus¬ 
trialists dedicated to increasing military spending and confronting Amer¬ 
ica’s purported enemies? 
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The answer lies in the label for this confluence of interest groups, one 
that President Eisenhower first used in his farewell speech to the Amer¬ 
ican people, on the conclusion of his second term as president in 1961. 
The term was military-industrial complex, although earlier drafts of this 
speech used the clearer but less rhythmic phrase war-based industrial 
complex , 107 In this speech, Eisenhower, a former supreme commander 
of Allied Forces in Europe and architect of the D-Day landings, warned 
the nation: 

This conjunction of an immense military establishment and a large 
arms industry is new in the American experience. The total influ¬ 
ence - economic, political, even spiritual - is felt in ... every office 
of the federal government ... we must not fail to comprehend its 
grave implications. Our toil, resources and livelihood are all in¬ 
volved; so is the very structure of our society. In the councils of 
government, we must guard against the acquisition of unwarranted 
influence, whether sought or unsought, by the military-industrial 
complex. The potential for the disastrous rise of misplaced power 
exists, and will persist. We must never let the weight of this com¬ 
bination endanger our liberties or democratic processes. We should 
take nothing for granted. 108 

By the end of the Cold War, the arms industry encompassed a much 
larger portion of the American economy and organized labour than it 
did in 1961. It remains one of the most profitable sectors, 109 and the cap¬ 
tains of industry associated with it are among the nation’s most wealthy. 
In addition, the use of American military power props up many other in¬ 
dustries, such as the oil industry and others that rely on favourable access 
to raw materials and foreign markets. 110 It supports the American econ¬ 
omy as a whole, insofar as the status of the US dollar as the world’s key 
reserve currency allows the United States to continue to subsidize its econ¬ 
omy even as its public debt reaches unprecedented levels. 111 

The power of the military-industrial complex to lobby Congress suc¬ 
cessfully increased steadily after Watergate. In r97i, Congress passed leg¬ 
islation allowing for corporate campaign contributions, 111 which were 
outlawed in r 9 07, 113 although it continued to forbid any corporation that 
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had existing contracts with the government from doing so or forming a 
political action committee to that end. This measure barred defence con¬ 
tractors from influencing legislators in one highly effective manner. How¬ 
ever, amendments passed in 1974 to the Federal Election Campaign Act 
of 1971 removed this limitation, and opened the floodgates allowing the 
defence industry’s influence to inundate the political terrain. Further 
amendments followed in 1977, in response to the Supreme Court’s deci¬ 
sion Buckley v. Valeo , 4 which struck down many of the remaining limits 
on campaign contributions as violations of the Constitution’s guarantee 
of free speech. 215 

This made it possible for corporations and labour unions to use un¬ 
limited amounts of “soft” money . 216 The effect on American politics was 
predictable, and has continued and accelerated over the course of the fol¬ 
lowing three decades . 217 The net effect of this development is that suc¬ 
cess in American politics is now inextricably linked with fundraising, 
which not only secures re-election but also power and influence within 
parties, as the ability to direct the way in which campaign funds are spent 
is of vital importance to these organizations . 218 

By the beginning of the twenty-first century there was a very close 
nexus between support for war and success in American politics. This 
explains how after the congressional resurgence, the legislature can swing 
between opposition to the aberrational executive branches directed by 
administrations who supported initiatives for peace and support for 
those who agitate for war, even at the expense of congressional credibil¬ 
ity. American legislators, owing to the nature of the campaign financ¬ 
ing system, have not managed to serve as a check on the executive when 
it exercises its powers, including those it has appropriated to itself in con¬ 
travention of the Constitution, in order to violate non-derogable rights so 
that it might produce justifications for aggressive war. 

The executive’s ability to launch wars on its own initiative not only is 
a repudiation of the rule of law, but makes possible a dynamic in which 
the executive becomes entrenched against attempts to reinstall the con¬ 
stitutional order, and which catalyzes violations of non-derogable rights 
that protect this position. The incentives that prevent the legislature from 
controlling executive war-making are highly important to the rule of law. 
This highlights the importance of whether it is possible for the legislature 
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to interrupt a self-reinforcing cycle of aggressive war and an unchecked 
executive’s violations of non-derogable rights. If the answer is no, it is 
difficult to imagine how the crisis of the rule of law in the United States 
can be described as anything other than a permanent state of emergency, 
with no prospects for a return to constitutional governance in the imme¬ 
diate future. 

It fails to re-impose the rule of law for the same reasons that it pre¬ 
empted peaceful overtures to the Soviet Union. The military-industrial 
complex is simply too profitable, and it has become a simple matter to in¬ 
fluence the legislators with these profits. The US military budget has re¬ 
mained constant at approximately $700 billion a year over the past 
decade, 119 most of which is distributed to American defence contrac¬ 
tors. 110 This is more than the total of all discretionary federal spending. 111 
Whistle-blower Edward Snowden revealed that intelligence agencies 
have a secret “black budget” of approximately $50 billion which is doled 
out to a large lobby of contractors who support covert activities. The 
majority of expenditures are made in the form of payments to private 
sector contractors. This is a figure “larger than the sums received by the 
Department of the Interior, the Department of Commerce and NASA this 
year combined.” 111 

The military-industrial and intelligence complex is able to exert con¬ 
siderable influence over legislators by means of campaign spending that 
has also expanded exponentially over the past decade. The Supreme 
Court’s decision in Citizens United v. Federal Election Commission 113 
allowed for so much corporate spending that the head of the Office for 
Democratic Institutions and Human Rights of the Organization for Secu¬ 
rity and Co-operation in Europe opined that this judgment might create 
an electoral system that violates the odihr’s two core requirements of 
“giving voters a genuine choice and giving candidates a fair chance,” 
insofar as this ruling “threatens to further marginalize candidates with¬ 
out strong financial backing or extensive personal resources, thereby in 
effect narrowing the political arena.” 114 

This prediction was accurate, as major defence contractors took ad¬ 
vantage of the new rules to that end. For example, Koch Industries dis¬ 
tributed up to $250 million during the 2or2 election cycle, by making 
full use of tax-exempt vehicles, most of which were prohibited before the 
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Buckley decision. 125 The same dynamic is now presumptively at play with 
respect to garnering support for the intelligence activity that leads to war. 
It was recently revealed that the “lawmakers who upheld nsa phone spy¬ 
ing received double the defense industry cash.” 116 


The Ongoing Absence of Legislative Oversight 

Recent events demonstrate that congressional oversight has become even 
less effective, as the legislature now assists the executive to keep abuses 
of its discretionary authority from the public. Congress’s response to the 
2013 disclosure of the nsa mass surveillance is a telling example. After 
the executive’s statutory powers were expanded repeatedly by the Patriot 
Act 117 and various amendments to fisa, Snowden revealed that this 
agency routinely and indiscriminately collected telephone calls, emails, 
and information shared via social media from more than 1 billion peo¬ 
ple, including American citizens. 118 In addition to unveiling a vast illegal 
and unconstitutional domestic spying program, Snowden revealed that 
director of national intelligence James Clapper - America’s most senior 
intelligence official - lied under oath when testifying about this surveil¬ 
lance before a congressional oversight committee. When asked by a 
Senator if “the nsa collects] any type of data at all on millions or hun¬ 
dreds of millions of Americans,” Clapper replied, “No.” 119 However, 
after Snowden’s revelations, Clapper apologized and admitted his answer 
was “clearly erroneous.” 130 

A small number of legislators called for Clapper to be prosecuted for 
perjury or obstruction of justice, as was recently the case with the baseball 
player Roger Clemens, who lied to Congress about using performance¬ 
enhancing drugs, and earlier for Reagan administration officials Oliver 
North and John Poindexter (although their convictions were overturned 
on appeal by Judges Silberman and David Sentelle of the dc Circuit). 
These legislators also called for the release of secret olc memoranda that 
authorized this type of surveillance, which undoubtedly provided explicit 
authorization for ignoring both statutory law and the Constitution and 
establishing beyond doubt that Clapper knew he was not telling the truth 
before Congress. 131 
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These proposals came to nothing. President Obama responded to 
Snowden’s revelations by claiming falsely that “there is no spying on 
Americans.” 131 He then headed off calls for a congressional investigation 
by announcing an internal executive branch review of whether laws were 
broken, ostensibly to be overseen by Clapper. Congress accepted this 
executive-branch review of its own conduct, taking the opposite course 
to the one it had adopted after Watergate when it rejected the executive’s 
Rockefeller Commission. Obama successfully pre-empted calls for a con¬ 
gressional investigation like the Church Committee, demonstrating that 
there is little to no prospect of Congress reinstalling the oversight essen¬ 
tial to the rule of law as it did from 1974 to 1980. 

After Snowden’s revelations, Congress was far more concerned with 
the purported illegality of making the executive’s illegal conduct public 
than with the wrongdoing that was revealed. 133 This is lamentable, as 
Snowden revealed that it was not only Clapper who lied to Congress but 
also multiple “senior administration officials.” 134 “Beyond its criminality, 
lying to Congress destroys the pretence of oversight. Obviously, mem¬ 
bers of Congress cannot exercise any actual oversight over programs 
which are being concealed by deceitful national security officials.” 133 
However, instead of focusing on this serious challenge to the rule of law, 
senior legislators fixated on the whistle-blower, who performed a public 
service in bringing this mendacity and illegal conduct to their attention. 
Chair of the Senate Select Committee on Intelligence Dianne Feinstein 
called Snowden a traitor, 136 and approved of the executive branch’s re¬ 
markable act of international provocation: its interfering with the flight 
path of a foreign head of state in an attempt to arrest Snowden. 137 Fein¬ 
stein did so while ignoring that the executive was acting in a way that ren¬ 
dered her committee’s oversight nominal. 138 

Divergent and disproportionate responses to executive wrongdoing 
and those who reveal it are common in twenty-first-century America. 
John Kiriakou, a former cia case officer and senior investigator for the 
Senate Foreign Relations Committee, was sent to prison for revealing 
details about the waterboarding of detainees to a journalist. 139 Private 
Manning was subjected to conditions the United Nations Special Rappor¬ 
teur for Torture concluded amounted to cruel and inhuman treatment, 140 
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before being convicted and sentenced to thirty-five years in prison for 
presenting evidence about the intentional killing of unarmed Iraqi civil¬ 
ians and Reuters journalists by an American helicopter gunship. 141 Julian 
Assange, who helped Manning to publicize the video, was indicted in 
secret by an American grand jury. 141 Congress’s single-minded attention 
to punishing those who reveal executive branch wrongdoing demon¬ 
strates that the legislative branch will not play the same role that it did 
after Watergate at any time in the near future. 

Congress’s attitude toward whistle-blowers allows the executive to in¬ 
terfere with the reporters who have brought abuses to the public’s atten¬ 
tion. Journalist Glenn Greenwald’s courier was held at Heathrow Airport 
for nine hours pursuant to legislation pertaining to terrorism suspects, 
during which time he was questioned about Snowden and Greenwald’s 
activities, allegedly at the request of American authorities. All of the files 
on this story were seized. 143 Speaking about the executive branches of the 
United States and the United Kingdom, the Guardian ’’s editor-in-chief 
noted that “[t]he governments are conflating journalism with terrorism 
and using national security to engage in mass surveillance. The implica¬ 
tions just in terms of how journalism is practiced are enormous.” 144 The 
rule of law itself is affected by this criticism of reporting, as legislative 
oversight now relies entirely on these exposes of executive wrongdoing, 
since thanks to these leaks we know that intelligence officials he to 
Congress. If there are no whistle-blowers, the executive will not only be 
able to violate non-derogable rights with impunity, but be able to do so 
in secret. 

Greenwald did the legislature a great service, by demonstrating how 
Congress has been “blocked” from receiving “the most basic informa¬ 
tion” about the activities of the intelligence community. The executive 
has denied it this information about the violation of non-derogable rights. 
It does so while executive branch officials perjure themselves about these 
activities before the legislature and prosecute those who attempts to re¬ 
veal that fact. Congress’s indifference to this blatant manipulation reveals 
that it has no intention of performing the oversight and control functions 
over the executive that the rule of law requires. 
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The Executive Can No Longer Be Checked 

The answer to whether Congress has restrained the executive in the 
decade following the 9/11 attacks is no. This continued throughout both 
the Bush and the Obama administrations. Congress was not merely neg¬ 
ligent in failing to conduct oversight and to restrain the executive when 
it violated non-derogable rights. It actively enabled the executive by 
enacting legislation that broadened its discretionary authority when 
these administrations’ aggressive agendas were challenged, whether by 
the courts or by the public at large. 

Congress has not simply broadened the scope of these grants of 
discretionary authority that do not accord with the rule of law, the leg¬ 
islature also accepted continued assertions by the executive that it was 
not subject to oversight by the other branches of government whenever it 
argued that it was acting to defend the nation from vague and ambiguous 
threats. Congress not only authorized continued indefinite arbitrary 
detention and passed legislation with loopholes allowing for continued 
torture, it accepted without comment the executive’s statements that it 
could not be bound by this legislation. 

Congress also allowed the executive to set a precedent that it did not 
need legislative approval for the extended use of force overseas and that 
it could ignore the War Powers Resolution of 1973. Like the Supreme 
Court, Congress has abdicated all responsibility for overseeing and re¬ 
straining the executive’s powers. Instead, the executive has been permit¬ 
ted to continue to violate a range of jus cogens norms as part of its agenda 
to justify acts of international aggression. 

Owing to the release of substantial amounts of evidence that the ex¬ 
ecutive manufactured the case for war with Iraq, Congress was forced to 
investigate this wrongdoing. It duly reported on this impeachable mis¬ 
conduct. However, the report’s release was delayed so as to have no im¬ 
pact, and party leaders made it eminently clear that they would block 
any attempt to hold the executive accountable. Now that the executive 
claims the power to subject the nation’s citizens to indefinite arbitrary 
detention and extrajudicial execution, there appears to be no line that 
the executive can cross that will induce Congress to reintroduce the leg¬ 
islative oversight that the rule of law requires. 
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This inaction can be explained by exploring Congress’s contrary re¬ 
action when the executive attempted to achieve durable peace. This leads 
to an examination of campaign financing by the military-industrial com¬ 
plex, a coalition of interest groups bound together by their desire to profit 
from continued American aggression. The coalition exercises its control 
over the legislators’ prospects of continued success, achieving this power 
through the deregulation of the campaign financing system. 

For these reasons, one can conclude that the twenty-first-century crisis 
of the rule of law, characterized by an executive committed to expanding 
the boundaries of its own power to the point where it can violate non¬ 
derogable norms with impunity, is no longer temporary or anomalous. 
Neither the courts nor Congress are willing to re-impose the limitations 
that characterize this form of constitutional order. There is at present 
virtually no possibility of another congressional resurgence, as the leg¬ 
islative branch appears entirely beholden to those interest groups that 
support the executive supremacy that makes American aggression pos¬ 
sible, even when it is consistently unpopular with the electorate. 



Conclusion 


It is appropriate to consider whether the United States, which is seen as 
the leading champion for human rights and democracy around the world, 
is no longer a rule of law state. Despite its self-image, over the past decade 
leading human rights organizations have accused the United States of sys¬ 
tematic violations of jus cogens norms. These began with the creation of 
the Guantanamo Bay detention camp, which was constructed to house 
prisoners who are subject to what has repeatedly been determined to be 
indefinite and arbitrary detention. 

These detainees, including those held without records as “ghost de¬ 
tainees” at secret prisons known as “black sites,” have been subjected to 
what the executive would later admit was torture, inasmuch as it involved 
such actions as waterboarding some detainees hundreds of times. In doing 
so, the executive made use of a technique that was defined as torture sev¬ 
eral decades earlier. The executive branch relies increasingly on a practice 
known as targeted killing, in which persons suspected of involvement in 
terrorism are subject to extrajudicial execution. Numerous international 
observers, including the relevant Special Rapporteur, concluded that this 
could not be justified under international humanitarian law, as it took 
place outside of war zones. Furthermore, this practice violates certain 
basic guarantees of the US Constitution, especially when applied to Amer¬ 
ican citizens. Most fundamentally, if the executive can commit violations 
of non-derogable rights with impunity, the state cannot be characterized 
as being in compliance with the minimum demands of the rule of law, 
since the rule of law emerged to supplant precisely that state of affairs. 
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The Cold War made it possible for the executive to extend its powers 
beyond all constitutional limits, although mass violations of non-derogable 
norms did not occur. However, this level of restraint was in doubt when 
the Cold War approached its apex. During the early 1970s, President 
Nixon’s failure to win the Vietnam War brought America to the brink of 
a popular uprising against him. This led to a major constitutional crisis 
known as Watergate, when it became public knowledge that Nixon used 
the executive powers enlarged by the Cold War to conduct illicit domestic 
surveillance on a large scale. It also became known that he considered 
sweeping measures, including indefinite arbitrary detention, in response to 
the crisis, which was made particularly acute by exposure of his aggressive 
and unilateral war-making against Cambodia. Owing to Nixon’s un¬ 
popularity with the people, the prospect of rebellion, and the fact that the 
other branches of government were very close to being rendered irrelevant 
during his drive for an “imperial presidency,” the judiciary and the leg¬ 
islature took steps to remove him from office. The Supreme Court ordered 
the executive to turn over the Watergate tapes to the legislative committee 
investigating his misconduct. That committee then voted in favour of the 
Articles of Impeachment that forced his resignation. 

Public exposure of Nixon’s attempt to effectively create a presidential 
dictatorship led Congress and the courts to re-implement the rule of law 
by creating and enforcing new statutes. These statutes explicitly repudi¬ 
ated Nixon’s theory of executive supremacy, which he pithily expressed 
as “if the President does it, then it is not illegal,” and the theory of con¬ 
stitutional reserve powers that undergirded it, which were originally for¬ 
mulated by Nixon’s chief legal counsel, William Rehnquist. Foremost 
among these post-Watergate legal developments that re-established the 
rule of law were the enactment of the Non-Detention Act, the Foreign 
Intelligence Surveillance Act, and the wpr, along with the creation of leg¬ 
islative oversight committees charged with ensuring that the executive 
did not violate citizens’ non-derogable rights, or expand its own powers 
so that it might again do so in secret. 

This new balance of governmental powers that protected the rule of 
law from the executive was in actuality the paradigm that existed before 
the Second World War. The separation of powers, buttressed by the 



242 


PERMANENT STATE OF EMERGENCY 


statutes passed during the congressional resurgence, protected the rule of 
law until the 9/11 attacks. 

After 9/11, a new quasi-legal framework for executive control over 
intelligence and foreign policy developed within the olc. Dusting off the¬ 
ories of implicit constitutional reserve powers that lay dormant since 
Rehnquist’s tenure, a cadre of neo-conservative officials, many of whom 
were Nixon-administration veterans, instructed compliant executive 
branch lawyers, most notably John Yoo, to write legally binding memo¬ 
randa. These secret memoranda purportedly explained how the execu¬ 
tive could make unilateral decisions to detain, torture, and kill alleged 
wrongdoers and to launch aggressive wars, all without congressional 
authorization. They also argued that the courts could not review the 
executive’s actions; these arguments were insulated from court review by 
their classification as state secrets. 

In addition to detailing the olc memoranda setting up a theory of 
presidential primacy, another form of executive law-making was used to 
bypass the statutes that would otherwise restrain the executive; that is, 
signing statements. Rather than secretly overruling the Constitution and 
US laws, as did the olc memoranda, the signing statements openly de¬ 
clared that the executive was unwilling to abide by duly enacted laws, 
including those which limited its ability to violate non-derogable norms. 

While the Obama administration repealed some memoranda written 
by Yoo and others, it adopted this theory of executive supremacy. In ad¬ 
dition to continuing to issue signing statements, the new executive also 
adopted identical reasoning to what Yoo drew up in his memorandum on 
the unilateral use of force. President Obama argued on this basis that he 
possessed the inherent constitutional authority to unilaterally initiate hos¬ 
tilities against Tibya, and the administration later argued that he was not 
bound by the wpr. His secretary of state threatened to ignore any leg¬ 
islative action that would seek to restrain his war-making. One speech 
by the general counsel of the Department of Defense demonstrated the 
Obama administration’s commitment to executive supremacy: it indi¬ 
cated that the executive had unilaterally expanded the definition of those 
subject to Congress’s authorization for the use of force. 

The Obama administration also dramatically expanded the targeted 
killing program. It claimed - for the first time in American history - the 
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constitutional authority to target its citizens. It continues to assert the 
same specious arguments to prevent the release of Guantanamo detainees, 
while pretending that it would prefer to do otherwise. It is clear that the 
constitutional crisis created by executive response to the 9/11 attacks con¬ 
tinued into the second decade of the twenty-first century, and that the ex¬ 
ecutive would continue to govern in a manner that was inconsistent with 
the rule of law, unless the other branches of government were prepared 
to intervene. Unfortunately, the other branches of government did not, 
and could not, intervene. 

While many have argued that the Supreme Court’s decisions address¬ 
ing indefinite arbitrary detention at Guantanamo Bay were important re¬ 
bukes to the executive, careful examination of these decisions revealed 
that they produced only a rhetorical effect. Critically, they refused to ad¬ 
dress squarely the issue of whether the executive possessed a legitimate 
power to expand its own powers. The court also failed to address the 
most important case that came before it during that era. This is the case 
of Jose Padilla. Padilla, an American citizen, was arrested within the 
United States. He was held and tortured by the military after being clas¬ 
sified an unlawful enemy combatant. Despite this set of actions being ex¬ 
plicitly barred by statute, the court avoided deciding the case by invoking 
the most technical reasons to decline jurisdiction, failing even to rebuke 
the executive for these gross violations of jus cogens norms and its explicit 
refusal to observe the laws. 

This Supreme Court was only willing to craft narrow rulings when it 
overturned even the most problematic administrative decisions. The court 
also granted purely nominal relief to those who suffered violations of 
their non-derogable rights, and it left the subsequent enforcement of its 
decisions to the lower courts. However, when detainees and others began 
to prevail on these claims at trial, the intermediate-level federal appellate 
courts intervened, overturning rulings against the executive in connec¬ 
tion with arbitrary detention, torture, and warrantless surveillance. 

These courts created elaborate doctrines that allow the executive to 
avoid facing decisions on the merits when it is charged with even the 
most serious allegations of wrongdoing. These doctrines comprise a set of 
jurisdictional and evidentiary rules - foremost among them the political 
questions doctrine and the state secrets privilege - that have made the 



244 


PERMANENT STATE OF EMERGENCY 


access to the courthouse that the Supreme Court mandated in its narrow 
decisions utterly meaningless, as numerous statements of federal trial 
judges lamenting these doctrines have made clear. It is now impossible 
for these plaintiffs to obtain information during the discovery process 
about the abuses to which they were subjected. Appellate courts now 
routinely cite the failure to obtain this evidence in discovery to justify dis¬ 
missal of these lawsuits. 

As a result, it is impossible for defendants making the most serious 
allegations against the executive to receive justice. Additionally, the 
Supreme Court refuses to sit in judgment on appeals challenging the ex¬ 
ecutive’s violation of non-derogable norms. The judiciary can play no 
meaningful role in controlling the executive’s violation of non-derogable 
rights, violations which continue unabated. The Supreme Court’s state¬ 
ments in cases such as Bownediene v. Bush created a simulacrum of ju¬ 
dicial oversight, one that conceals the disappearance of the rule of law. 

The remarkably different approaches of the higher federal courts in 
1974 and in the twenty-first century can be explained by the changing 
judicial appointment process. This process acquired an increasing im¬ 
portance resulting from the Supreme Court demonstrating its willingness 
to impede an overweening executive during Watergate. 

Shortly before Watergate, the executive began to place jurists onto the 
benches of the nation’s most influential courts because of its faith in their 
loyalty. This process has shaped the US Supreme Court, as it is now pop¬ 
ulated with judges with close and longstanding connections to the exec¬ 
utive branch. These justices take similar stances on executive powers 
regardless of the party of the president who nominated them. 

When Alito was appointed, the Senate had access to more information 
about the nominees’ approaches to executive power than ever before. In 
Alito’s case, this led to a Senate discussion of the application form Alito 
submitted for employment within the executive, in which he made clear 
his views on executive supremacy over the judiciary. His views were so 
extreme that Senators noted that they effectively repudiated the rule of 
law. However, despite this, Alito was confirmed as a Supreme Court jus¬ 
tice. Additionally, the Senate confirmed numerous judges with very prob¬ 
lematic views of executive power and ties to the executive branch to 
courts that are nearly as important, particularly the DC Circuit. 
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Congress supported the executive each time Supreme Court judgments 
would have otherwise required it to modify its practices, however slightly. 
In particular, Congress twice allowed the executive to revive the csrts 
at Guantanamo Bay, which the executive established and conducted on 
the basis of its theory of the executive’s inherent authority. The re¬ 
establishment of these tribunals gave the detention facility renewed pur¬ 
pose and allowed for such dubious prosecutions as the process brought 
against Omar Khadr, a fifteen-year-old child soldier who allegedly threw 
a grenade after being attacked by American forces in Afghanistan. 

Congress’s rare legislative initiatives to stem the executive’s violations 
of non-derogable rights were easily bypassed by the executive, at which 
point Congress simply ignored the pertinent signing statements. The most 
prominent of the examples discussed was the statement attached to the 
Detainee Treatment Act, which purported to ban torture. In it, the exec¬ 
utive openly admitted that it would not change its practices, defending 
waterboarding as essential to American security. However, Congress 
made an ineffectual and wholly rhetorical response. This, unfortunately, 
served to persuade the public that torture was now banned, while it is still 
authorized. Congress also failed to address problems related to the statu¬ 
tory authorizations for the use of force in Afghanistan and Iraq, which 
were so broad that in 2or3 the executive was able to assert that these 
also allowed them to conduct aggressive military operations in Pakistan, 
Yemen, and Somalia. 

President Bush was not impeached by Congress, or sanctioned in any 
way by the legislature. The House Judiciary Committee provided both 
chambers of Congress with evidence of far more serious violations than 
those that led to Nixon’s resignation, as detailed in the report of the ma¬ 
jority staff to Representative John Conyers. As well, Congress possessed 
successive reports of the Special Senate Committee on Intelligence that in¬ 
vestigated the executive’s manipulation of pre-war intelligence. Despite 
these revelations, leaders of both parties colluded to block even the dis¬ 
cussion of impeachment. 

Congress, like the courts, has proven itself so willing to stand by while 
the executive usurped its critical functions. Ever-increasing amounts of 
money are required to run for national office; important sources of these 
funds are connected to lobbies associated with military and intelligence 
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contracting. The rise of what President Dwight Eisenhower called the 
military-industrial complex affected American politics on a fundamental 
level, catalysing legislators’ virtually reflexive support for the executive’s 
attempts to promote aggressive war. 

The existing US political-economic structure prevents the legislature 
from re-establishing the rule of law in the same manner that it did dur¬ 
ing the congressional resurgence of 1974-^80. Moreover, the elimina¬ 
tion of restrictive campaign finance laws ensures the pre-eminence of the 
military-industrial complex in forging American foreign policy, which as 
a result will be consistently aggressive and supportive of violations of 
non-derogable rights. 

America does not comply with the fundamental norms of the rule of 
law state, and there is no meaningful prospect of the rule of law being 
restored in the near future. It is important to be clear about the impli¬ 
cations of this conclusion. Furthermore, it is also vital to understand 
what this does not entail. The United States remains a country where its 
citizens enjoy broad political and social rights, which are routinely ad¬ 
judicated in its courts. However, in the context of what it calls the war 
on terror, the executive detains, tortures, and kills those it suspects of 
links to terrorism in secret, and does so without review. It continues to 
expand the scope of its own powers to do so, both geographically and 
conceptually, by authorizing itself to abduct suspects worldwide before 
subjecting them to arbitrary detention with no judicial review in Af¬ 
ghanistan or elsewhere, and by arguing that no other governmental 
branch can challenge its determination that the targeted killing of Amer¬ 
ican citizens is constitutional. 

A state with an executive that cannot be prevented from systematically 
violating non-derogable rights at will cannot be considered a functioning 
rule of law state. The fact that the president is nominally accountable to 
the electorate is immaterial, as there are numerous historical examples 
of elective dictatorships, none of which could ever be considered to be 
governed in accordance with the rule of law. Additionally, the power of 
the military-industrial complex over the electoral process makes the 
mandate of the electorate an increasingly minor constraint on the new 
imperial presidency. 
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One final objection offered to this conclusion: despite the fact that 
the executive possesses no limitations on its powers, it exercises these 
sparingly, and largely outside of its own borders. Even in the context of 
the war on terror, the executive branch of the US government recognizes 
that its citizens are the bearers of rights, derived from both its Constitu¬ 
tion and international law. There is no debate on the question of whether 
citizens possess a broad set of substantive rights; the problem is the 
creation of constitutional theory that allows the executive to violate 
non-derogable rights with impunity. Even if it exercises these powers in¬ 
frequently within the nation’s borders at present, it is troubling, as it pro¬ 
vides the executive with a set of unreviewable and secret powers to violate 
jus cogens norms, including those of its citizenry, during a future crisis. 
Rule of law cannot owe its existence to the good graces of an unac¬ 
countable executive: benevolent dictatorship is simply inimical to the nor¬ 
mative core of the rule of law. 

Furthermore, substantial attacks on the United States have always cre¬ 
ated a climate in which there is considerable pressure on the executive to 
engage in mass violations of non-derogable norms. The attack on Pearl 
Harbor led to the involuntary detention of Japanese Americans, but this 
did not persist long after the war ended. Conversely, the 9/11 attacks 
created a parallel regime of detention and torture, along with a system of 
extrajudicial execution that remains firmly in place. 

America’s failure to comply with the fundamental obligations of 
the rule of law has created a dangerous state of affairs, in which non¬ 
derogable norms are at serious risk of being violated at will. While these 
violations are infrequent within its own borders at present, the prospect 
of what might occur in the event of another seriously unsettling act of vi¬ 
olence is deeply troubling. Before this occurs, it is vital for those interested 
in human rights to face up to the demise of the rule of law. 
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“[Everybody is feeling that security is going to rule ... and 
so we’re going to have to do certain things that were frankly 
unthinkable a year ago”; 1 “When you get these terrorists, 
you have to take out their families”; 1 “They want to kill our 
country. They want to knock out our cities. And don’t tell 
me it doesn’t work - torture works ... we should go much 
stronger than waterboarding”; 3 “And by the way, with Iran, 
when they circle our beautiful destroyers with their little 
boats ... they will be shot out of the water.” 4 
- Donald Trump, campaigning for the presidency 
of the United States 


Friday, 20 January 2017, marks a new era of American history: when the 
permanent state of emergency evolved into something entirely new. Until 
then, it could be argued that the United States was still dismantling its rule 
of law, owing to the ambiguous significance of an executive which pos¬ 
sessed a vast panoply of unconstitutional powers that were rarely used 
within its borders. Over sixteen years, the stage was set for a strongman 
who was prepared to turn the key and accelerate the imperial presidency. 
Donald Trump appeared on that stage and seized the opportunity. The fu¬ 
ture of the United States will not be the history of the continued demise 
of the rule of law. It will be the story of a new regime’s construction 
around the central pillar of elective dictatorship. 
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President Trump’s inauguration brought to power a populist who 
promised to take charge of the nation’s safety. Central to his platform 
was the promise to take extreme measures to protect the nation from a 
shadowy enemy, one with a fifth column inside the United States pre¬ 
pared to strike. Trump has shown no inclination to learn from history, 
but instead looks with favour on the worst crises of the rule of law, in¬ 
cluding the mass internment of citizens of suspect ethnicity and religion. 
He promised to surpass the most serious violations of non-derogable 
rights that the world witnessed during the war on terror, for which he 
was applauded. 

Donald Trump came to power at a time in which his party also con¬ 
trols both branches of the legislature. This heralds the crossing of another 
threshold between an imperial presidency and an elective dictatorship. 
While President Obama had free rein to implement an unconstitutionally 
broad set of executive powers in foreign affairs and intelligence matters, 
when he attempted to govern by executive orders within the United States 
the legislature rebelled, blocking or stalling initiatives related to health 
care and immigration. This is unlikely to be the case under Trump. 

The populist flood that brought Trump to power extinguished mod¬ 
erate Republicanism. The dynamic that began with the Tea Party move¬ 
ment in 2009 has been one in which waves of outsider candidates, who 
had campaigned on anti-establishment platforms, displace earlier sets of 
legislators. This is particularly pronounced in the House of Representa¬ 
tives, as its members serve two-year terms. As soon as legislators move to 
the capital to represent their constituents, they are open to the charge of 
having become “sellouts” or “Beltway insiders” from Washington. 

Successive iterations of this cycle produced a level of anti-establishment 
discourse within the Republican Party that made Trump’s candidacy pos¬ 
sible (or, conversely, doomed the campaign of Jeb Bush, formerly thought 
invincible). Accordingly, it is clear that Trump is in tune with the con¬ 
temporary spirit of the party faithful. The Republican old guard has been 
routed: while George W. Bush revealed publicly that he did not vote for 
Trump, the “Never Trump” caucus proved marginal when the votes were 
counted: Gary Johnson (the right-wing alternative running on the Liber¬ 
tarian Party ticket) received only 3 per cent of the vote, a figure that was 
too low even to tip the election to the Democratic Party. 



250 


Afterword 


This dynamic gives Trump leverage within the legislature. If he is 
unable to obtain legislation from the Republican-controlled Congress, he 
could bring pressure to bear on those legislators who refuse to co-operate 
with his agenda. Some indication of how this would unfold is provided 
by the dispute between Trump and House majority leader Paul Ryan in 
2016. Trump refused to endorse Ryan in his contest in his district’s pri¬ 
mary election until August. 

Presidential intervention into these contests could prove decisive for 
legislators of both branches of Congress. It is notable that Senate major¬ 
ity leader Mitch McConnell fought a difficult primary election to retain 
his own seat in 2014; a previously unknown challenger affiliated with 
the Tea Party won 3 5 per cent of the votes - something that would have 
been virtually unthinkable before 2008, when even rank-and-file Repub¬ 
lican senators rarely faced serious challenges in the party primaries. 

As Trump has the whip hand over these Republican legislators, it is 
difficult to imagine them blocking his policies, whether domestic or for¬ 
eign. Should they attempt to do so, it is likely that he would resort to is¬ 
suing executive orders and decrying their obstruction of the popular will. 
Given his position of strength, this would likely prove a winning strategy, 
even against Senate filibusters - however dangerous it might be to what 
remains of the separation of powers. The most important political de¬ 
velopment of the new regime is likely to be the ever-increasing concen¬ 
tration of political power within the presidency. 

As troubling as this control over both legislative and executive power 
might be, it is far more disturbing to think of how Trump might make use 
of emergency powers. During the campaign, many observers called at¬ 
tention to concerns about entrusting President Trump with the “nuclear 
football.” Very few expressed unease about the handover of the “play- 
book” for drone strikes, despite this conferring more practical unconsti¬ 
tutional power to the president. Trump has inherited a well-oiled machine 
for the execution of extrajudicial death warrants, at a time when US in¬ 
volvement in a number of conflicts is ratcheting upwards. In addition to 
Afghanistan, Iraq, Syria, and Somalia, military intervention into Yemen 
is escalating at an alarming pace. 

The projection of military power inevitably leads to blowback. When 
the reaction comes from a state party, this is called war; when the reac- 
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tion comes from a non-state actor, it is usually described as terrorism. 
President Trump will be called upon to react to acts of war or major ter¬ 
rorist attacks. Before the dismantling of the rule of law in the United 
States, there were effective limits on the executive’s ability to violate 
non-derogable rights. Now that there is a president who would likely be 
inclined to authorize widespread violations of these rights within the na¬ 
tion’s borders (including indefinite arbitrary detention and torture) there 
are no such limits, and no branch of government remaining that would 
be inclined to erect them. 

In her concession speech, Hillary Clinton said that “[o]ur constitu¬ 
tional democracy ... enshrines the rule of law ... We respect and cherish 
[this value], too, and we must defend [it].” In many ways, this is a laud¬ 
able statement. It raises two issues, however. The rule of law is not a 
merely a “value.” It is a set of specific constitutional rights, an achieve¬ 
ment that even radical critics acknowledged to be “an unqualified human 
good.” The reduction of the objective standard for judging the govern¬ 
ment’s conduct to an abstract aspirational ideal is part of what allowed 
America to degenerate into an elective dictatorship. When the rule of law 
is stripped of determinate content, the executive invariably asserts new 
powers, including the power to judge, in its sole discretion, whether non¬ 
derogable rights should be respected. 

Officials in the Bush and Obama administrations adopted and main¬ 
tained constitutional theories about executive power that were contrary 
to the rule of law. As secretary of state, Hillary Clinton argued that the 
executive had the power to unleash devastating attacks on foreign coun¬ 
tries, and that no other branch of government could stop it, contrary to 
the Constitution’s Declare War Clause and the War Powers Resolution. 
The immediate result was the transformation of Libya into a failed state 
and an important safe haven for isis. Another less visible effect was its 
contribution to the destruction of the American rule of law. As this stan¬ 
dard of governmental responsibility must be embedded in the constitu¬ 
tional order of the state in order to function, it not something one can 
defend once it has been lost. Those who dismantled it have sown the 
wind, and they shall reap the whirlwind. 
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